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INTRODUCTION  

1 PURPOSE AND OBJECTIVES 
The Treaty 8 First Nations (“T8FNs”) are submitting these comments in relation to the 
following documents: 

• Report of the Joint Review Panel Site C Clean Energy Project submitted to the 
Government of Canada and the Government of British Columbia on May 1, 2014 
(“JRP Report”); 

• Draft Joint Federal/Provincial Aboriginal Group Consultation And Accommodation 
Report Site C Clean Energy Project, dated August 5, 2014 (“Consultation and 
Accommodation Report”); and 

• Potential Site C Clean Energy Project Conditions Being Contemplated for 
Inclusion in Either an Environmental Assessment Certificate under British 
Columbia’s Environmental Assessment Act or a Decision Statement under the 
Canadian Environmental Assessment Act, 2012 (“Conditions Report”). 

Specifically, CEAA and the BCEAO (the “Crown Agencies”) requested the T8FNs, in a 
letter dated May 8, 2014 to provide written input on the JRP Report in relation to the 
following questions: 

1. In its Report, did the Panel appropriately characterize the concerns raised by 
your members during the review process, including potential impacts from the 
Project to asserted or established Aboriginal and treaty rights?  

2. Do the conclusions and recommendations made by the Panel adequately 
address the concerns of your members and associated potential impacts?  

3. Are there any outstanding concerns that are not addressed in the Panel Report? 
If so, do you have any recommendations on proposed mitigation measures to 
address them?  

The purpose of these comments is to provide additional information to the Crown 
Agencies, as appropriate, to achieve the objectives of the consultation process, as 
indicated in the revised Aboriginal Consultation Plan provided to the T8FNs by the CEA 
Agency on March 13, 2014. In addition to these objectives, the Crown Agencies 
articulated in the letter of May 8, 2014 an additional objective specific to the Post-Panel 
Stage consultation process as follows: 

to ensure the federal and provincial governments have a thorough 
understanding of the views and concerns of Aboriginal groups potentially 
affected by the Project, as well as options available to address or 
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accommodate any outstanding concerns, taking into account the Panel’s 
conclusions and recommendations. 

In a series of emails to the T8FNs dated June 10, 2014, the CEA Agency provided the 
following information concerning the Consultation and Accommodation Report and 
Conditions Report, respectively:  

The draft Consultation Report summarizes the procedural aspects of 
consultation undertaken throughout the environmental assessment as well 
as the substantive issues raised and the status of those issues.  The 
Consultation Report is the means by which Aboriginal group views and 
concerns are shared with decision makers with respect to potential impacts 
from the Project and efforts to avoid, mitigate, or accommodate these 
potential impacts through the environmental assessment process. Your 
comments on the draft Consultation Report will help ensure your concerns 
about potential Project impacts on asserted or established Aboriginal or 
treaty rights have been characterized accurately.    
The draft potential conditions are derived from the Proponent’s mitigation 
and follow-up measures and the recommendations of the Joint Review 
Panel that apply to the Proponent.  Such conditions would only be issued 
and become legally binding on the Proponent, if the respective federal and 
provincial ministers were to grant approval for the Project to proceed. 
Neither government has reached a decision in that regard at this time. The 
potential conditions are being jointly shared by both governments at this 
time as part of their respective Aboriginal consultation activities in support 
of their respective environmental assessment decisions.  

On August 5, 2014, the CEA Agency and the BC EAO distributed letters to the T8FNs 
providing a revised Consultation Report, now entitled “draft Consultation and 
Accommodation Report” for review and comment by August 19, 2014. This report also 
included Aboriginal Group specific sections describing Crown Consideration of Specific 
Aboriginal Interests and Concerns. 

The draft Consultation and Accommodation Report summarizes the 
procedural aspects of consultation undertaken as well as the substantive 
issues raised by Aboriginal groups throughout the EA, and the status of 
those issues, reflecting all information received and considered by the 
Crown to date. This report will be presented to provincial and federal 
decision makers to support their respective EA decisions.  
The attached report includes substantial revisions made to the June 10, 
2014 draft report, reflecting Aboriginal group comments received during 
Post-Panel Stage consultation. The report also includes a new section 
summarizing key issues, interests and concerns you have raised 
throughout the EA, and the Crown’s assessment of potential impacts of the 
Project to asserted or established Aboriginal or treaty rights.  
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Your review of the draft Consultation and Accommodation Report will 
help ensure your concerns about potential Project impacts have been 
characterized accurately.  

This document is intended to supplement and not to replace the prior submissions 
made by the T8FNs in relation to the proposed Project, during the course of the 
environmental assessment or at any other time, except where specifically indicated. 

2 REPORT ORGANIZATION 
Considering the above purpose and objectives, and recognizing the limited time and 
resources to undertake this stage of the consultation process, we have structured this 
submission to follow the sections of the various reports provided for review, while 
emphasizing the priorities, views and concerns of the T8FNs. 

Conclusions of the Panel appear in blue, while recommendations appear in red. 
Quotations taken from the JRP Report are referenced based on the document’s page 
numbers immediately following the quotation. All other quoted materials are referenced 
in the footnotes. Any underlining appearing in the Panel’s conclusions or 
recommendations or in materials quoted from the Panel report is added for emphasis. 

With respect to the Consultation and Accommodation Report, where issues raised in 
prior comments have been adequately addressed in the Consultation and 
Accommodation Report, in the opinion of the T8FNs, these issues no longer appear as 
comments in this document. 

3 ADEQUACY OF CONSULTATION 
Section 5 of the Consultation and Accommodation Report provides the Crown Agencies’ 
perspective on the adequacy of consultation during the environmental assessment. The 
T8FNs have provided our perspective on the consultation process at various points 
throughout the environmental assessment. In addition to the substantive outstanding 
issues described in the following section of this Introduction, immediately below are our 
primary concerns respecting the procedural aspects of the consultation. 

1. Agency responses to Aboriginal Group concerns. The Crown Agency 
approach to our comments and those of other Aboriginal Groups has often been 
unresponsive. While written responses were provided to some of our comments 
during the consultation process, the majority of our comments were ignored – no 
written responses and no explanations were provided for not addressing our 
comments. During the review of the Joint Review Panel Agreement, EIS 
Guidelines and EIS, the majority of comments from Aboriginal Groups were 
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rejected by the Crown Agencies or not responded to by the Proponent. When the 
Panel later concluded that Crown Agency approaches were not appropriate (e.g. 
in relation to cumulative effects, and the “maximization” approach), the Crown 
Agencies did not acknowledge in the Consultation and Accommodation Report 
the consultation inadequacies that resulted. During this most recent Post-Panel 
Stage, most of our comments again did not find their way into the Crown Agency 
documents with little to no explanation provided for inclusion or exclusion.  

2. Aboriginal perspectives on Consultation. Despite ongoing and repeated 
concerns raised by the T8FNs regarding the consultation process, our process 
concerns do not appear in the Consultation and Accommodation Report. 
Reading that Report, it appears as though Aboriginal Groups had no concerns 
with the Consultation and that the actions of the Crown Agencies more than 
satisfied those concerns. This is patently false. In the Report, the Crown 
Agencies refuse to summarize the process concerns of Aboriginal Groups that 
arose at various stages of the process, despite requests from the T8FNs. From 
the initiation of Crown consultation to the most recent provision of the 
Consultation and Accommodation Report for review, the T8FNs have been 
unsatisfied with the consultation process, which has not been designed to 
achieve – and has not achieved – reconciliation. The perspectives of the T8FNs 
and other Aboriginal Groups concerning the inadequacies of the consultation are 
noticeably absent from the Consultation and Accommodation Report. 

3. Consultation and Accommodation Report. The consultation on the 
Consultation and Accommodation Report illustrates many of the process issues 
identified by the T8FNs throughout the process. The T8FNs received (what was 
then titled) a Consultation Report on June 10, 2014 and met with the Agencies 
on July 24, 2014 to discuss our comments. On August 5, 2014, the T8FNs 
received the Consultation and Accommodation Report, which contained few of 
our suggested changes, but instead included substantial new information 
concerning proposed accommodation measures and an entirely rewritten section 
dealing with the conclusions of the Crown Agencies. The new document also 
contained appendices specific to each Aboriginal Group that were not provided 
with the Consultation Report. Aboriginal Groups were provided two weeks to 
review and comment on the new Consultation and Accommodation Report. 
The preparation and organization of the new Report is well below the standard of 
documents typically prepared by government Agencies for consultation with 
Aboriginal groups. Given the importance of the proposed Project to the T8FNs, 
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this is discouraging and unacceptable. The Appendices, in particular, can only be 
described as shoddy. Throughout the new Report, materials are included and 
claims are made that are not referenced or defensible. While the T8FNs have 
attempted to improve the Report by addressing the many inconsistencies and 
omissions, it is not our responsibility to perform the work of the Crown Agencies. 
Since the documents were not in a condition suitable for circulation on August 5, 
the Agencies should have delayed consultation to a later date. 

4. Inadequate consultation on Crown Agencies’ conclusions. The provision, at 
the very end of the process, of the Crown Agencies’ conclusions, particularly 
those related to accommodation, is not consistent with meaningful consultation. 
Given the Agencies’ stated intention to provide referral documents to the 
Ministers by the first week of September to meet the imposed schedule, there will 
not be adequate time to discuss the substantive issues raised by this section of 
the Consultation and Accommodation Report. Ample opportunity existed for the 
Crown Agencies to provide the methodology for assessing accommodation 
described in section 5.2 of the Report. This material could have been provided 
months ago. Yet, the Crown Agencies provided this it only 14 days before the 
conclusion of a two-year consultation process. This can only mean that the 
Agencies are unorganized, unreasonable, or both. 

5. Manipulation of Panel Report conclusions. At several points in the 
Consultation and Accommodation Report, the Crown Agencies have seen fit to 
include the following sentence: 

In applying the June 10, 2014 Panel errata to the calculations in its report, 
the energy supply deficit becomes apparent three years earlier; i.e. by 
2024 and not 2027. 

The JRP Report already acknowledged the following immediately following Table 
18: 

The load-resource balance (LRB) was based on the 2012 load forecast 
with no LNG load: low LNG would bring the balance point for energy back 
to 2024 and for capacity to 2022. 

The errata of June 10, 2014 do not change anything since they are errata 
related to an omission from Table 16 and Table 18 and not errata related to 
an analytical deficiency, as presumed by the Crown Agencies.  

The Crown Agencies have included this information throughout the Consultation 
and Accommodation Report as though it has some material bearing on the 
conclusions made by the Panel. It has no bearing. This is why the June 10, 2014 
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errata stated very clearly: “Conclusions remain as noted.” The Panel considered 
the Low LNG Demand, and nonetheless concluded that existing resources are 
sufficient to at least 2028 and likely beyond 2030 based on the Panel’s 
expectation of net demand in 2033 of 65 TWh, which is more than 4 TWh lower 
than the estimates of BC Hydro, or 80% of the energy from Site C.1 

We find the use of these errata by the Crown Agencies to be unusual, concerning 
and – in the case of Table 1.1 in the Consultation and Accommodation Report – 
unprecedented. This manipulation of the Panel's conclusions respecting the 
expected requirements for new energy and capacity resources, despite clear 
indication by the Panel that corrections made to its Report do not change its 
conclusions is disturbing. This is particularly the case since the systematic use 
and placement of the errata materials by the Crown Agencies does not appear to 
be accidental but designed to have the Ministers reach conclusions that differ 
materially from those made by the Panel. 

4 OUTSTANDING ISSUES 
The following table summarizes the substantive outstanding issues raised by the T8TA 
on behalf of the T8FNs, in addition to those detailed in our attached comments on the 
Joint Review Panel Report, Consultation and Accommodation Report and Conditions 
Report, which were not satisfactorily addressed during the environmental assessment 
process. 

Reference  Issue 
EISG Comments; 

EISG Revised 
Comments; 

EISG Summary 
Comments; 

EISG/JRPA 
Summary 
Comments; 

Closing Comments  

1. Consequences for Aboriginal consultation of an 
assessment based on “maximization of the hydroelectric 
potential” 

Introduction 
In the original draft of the EIS Guidelines circulated by BC Hydro on 
January 26, 2012, section 4.3 indicates the proposed purpose of the 
Project as follows: 

The purpose of the Project is to maximize the development of 
the hydroelectric potential of the Peace River between BC 
Hydro’s Peace Canyon generating station and the site of the 
proposed Site C dam and generating station in a cost effective 

 

1 CEAR 2773. Response from Philip Raphals, Helios Centre, to Errata identified by BC Hydro. 
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Reference  Issue 
manner. 

Section 4.1 of the Draft EIS Guidelines stated that the “need for the 
Project will be demonstrated using BC Hydro’s most recent load-
resource balance”…and the “EIS will present the need for the Project in 
terms of forecasted electricity demand and in economic terms…” 

We noted at that time that the “need” that forms the rationale for the 
Project is one for electricity and not one for “maximizing the 
development of the hydroelectric potential of the Peace River.” 

On April 10, 2012, BC Hydro issued revised EIS Guidelines that evaded 
the issue: 

The “purpose of” the Project will be established from the 
perspective of the Proponent, and will provide context for the 
consideration of alternatives to the Project in Section 4.2. 

In our EISG Revised Comments, the T8FNs noted the following: 

Since the purpose of the Project provides the context for 
consideration of alternatives, by pushing off the fundamental 
concern about the purpose of the Project, the Draft EIS 
Guidelines would permit BC Hydro to exclude from 
environmental assessment all alternatives that do not 
“maximize the development of the hydroelectric potential of the 
Peace River between BC Hydro’s Peace Canyon generating 
station and the site of the proposed Site C dam and generating 
station,” which the Proponent has signaled its intention to do. 
This would mean all supply alternatives not located on the 
Peace River could not fulfill the “purpose” of the Project. (p.5) 

In our EIS Summary Comments, the T8FNs noted the following: 

BC Hydro has maintained its position that the purpose of the 
Project will be described in the EIS. While we remain 
concerned that BC Hydro may propose a purpose that 
excludes consideration of meaningful alternatives to the 
proposed Project based on their original purpose for the 
Project, we are encouraged by their statement that “the Project 
is being proposed to meet domestic demand and BC Hydro’s 
legislated obligations to serve customers”. (p.3) 

The T8FNs will await the language proposed in the EIS. 

Finally, in our EISG/JRPA Summary Comments, the T8FNs elaborated 
on the genesis of the “maximization” approach to the purpose of the 
Project: 

At a meeting with BC Hydro in October 20, 2011, BC Hydro 
representatives informed the T8FNs that they were 
“constrained” by Provincial policy direction to consider only 
those site alternatives that developed the entire available head 
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Reference  Issue 
(i.e. maximize the hydroelectric potential) between Peace 
Canyon dam and the location of the proposed Site C Dam. As 
stated above, in the absence of the IRP, no evidence is 
provided to indicate that there is any need to “maximize the 
hydroelectric potential”, and there is no evidence to 
substantiate such a policy direction. 

A Provincial policy of maximization of the hydroelectric 
potential on this stretch of the Peace River also precludes – 
from the outset – the potential to reconcile the rights of the 
Crown to take up land with the Treaty rights of the T8FNs. The 
right of the Crown to take up land is maximized by the 
constraint imposed by the Province, and the rights of the 
T8FNs under the Treaty are minimized. 

The Province and BC Hydro have assumed that there is no 
similar requirement to ensure the protection of the Treaty 
rights of the T8FNs by instead undertaking a process of 
optimization of the hydroelectric potential of this stretch of the 
Peace River. A legally defensible process would aim to 
balance the rights and be undertaken with consideration of the 
historical context as required by the courts. This context 
includes the reality that:  

• 70% of the Peace River valley has already been inundated 
by the development of the WAC Bennett Dam and Peace 
Canyon Dam; 

• the prior ability of the T8FNs to exercise their Treaty rights in 
the inundated portion of the Peace River is effectively 
precluded by the development of the hydroelectric projects; 

• of the remaining 30% of the Peace River valley, Site C will 
inundate half; 

• the remaining 15% downstream of Old Fort is much less 
extensively used by the T8FNs, being less accessible and 
lacking the hunting, fishing and cultural significance of the 
portion proposed for inundation by Site C; 

• there are no conservation lands or parks within the Peace 
River valley in which wildlife and First Nation land use 
values might be protected; 

• potential for conservation in adjacent lands (e.g. the Peace-
Moberly Tract) are undermined by the road and 
transmission lines required by the proposed Project 
(underlining added) (pp.9-10) 

However, in the EIS, the Proponent did exactly as we had feared in 
Sections 5.2 and 5.3 of the EIS, which described the need and purpose 
for the proposed Project as follows: 

The need for the Project is to address future customer demand 
(sometimes referred to as load in this EIS; load and demand 
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Reference  Issue 
are used interchangeably) for firm energy and dependable 
capacity in BC Hydro’s service area. 

The purpose of the Project is to: 

• Cost-effectively meet BC Hydro’s forecasted need for 
energy and capacity identified in Section 5.2.2. Refer to 
Section 5.3.1. 

• Align with the relevant objectives of Section 2 of the Clean 
Energy Act and relevant B.C. Government policy 
statements, which in turn were used to develop Project-
specific objectives, including the objective to maximize the 
development of the hydroelectric potential of the Site C 
Flood Reserve. Refer to Section 5.3.2. (underlining added) 

We restated the above position to the Panel in our Closing Comments, 
which concluded with the following: 

In our view, a project-specific objective of maximization of the 
hydroelectric potential unduly constrains the Panel in its 
mandate to make recommendations to avoid the adverse 
effects of the proposed Project on Aboriginal rights and treaty 
rights by, among other reasons, limiting the consideration of 
alternative sites that do not develop the complete hydroelectric 
potential within the flood reserve. (p.15) 

We also made the following recommendation: 

T8FNs Recommendation No. 25. The T8FNs request the 
Panel to recommend a proper review of Site 7b, with deep 
consultation with the T8FNs and other potentially-affected 
First Nations and Aboriginal Groups. (p. 62) 

The Joint Review Panel reached the following conclusion respecting 
this matter: 

The Panel rejects, as a governing purpose, the maximization 
of the hydraulic potential of the Peace River. (p. 272) 

While it was appropriate for the Panel to reach this conclusion, the 
Panel made no recommendations with respect to actions to address the 
inadequate consultation on the alternatives that do not fully develop the 
hydraulic potential of the Peace River. The Crown and the Aboriginal 
groups are left with a problem. 

Outstanding Issues  
By providing inappropriate latitude to the Proponent in the EIS 
Guidelines to define the purpose of the Project, with the full prior 
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Reference  Issue 
knowledge of how the Proponent intended to define that purpose, the 
EAO and the CEA Agency ensured that environmental assessment of 
alternative sites that do not develop the full available head on the 
Peace River, including Site 7b, could not occur and that the associated 
consultation with the T8FNs and other potentially affected Aboriginal 
groups regarding these sites also would not occur. 

The Crown agencies failed to provide appropriate direction to the 
Proponent in its delegation of consultation on alternatives, leaving open 
the possibility, in fact the high likelihood, that the Proponent would 
avoid meaningful consultation by hiding behind the maximization 
principle. The consultation that would have otherwise taken place with 
the T8FNs and other potentially affected Aboriginal groups in the 
absence of the maximization approach has yet to occur. 

A proper review of Site 7b, and potentially other hydroelectric 
sites on the Peace River, with deep consultation with the T8FNs 
and other potentially-affected First Nations and Aboriginal Groups 
is required. 

November 2011 
Letter; 

EISG Revised 
Comments; 

EISG/JRPS 
Summary 
Comments; 

Working Group 
Letter; 

Closing Comments; 

 

2. Consequences for Aboriginal consultation of not using 
an appropriate environmental baseline to establish the 
historical context for cumulative effects assessment 

Introduction 
From the outset of this environmental assessment, the T8FNs have 
consistently raised concerns about the potential consequences of not 
undertaking an evaluation of the proposed Project using an appropriate 
baseline that recognizes the historical context. In our letter of 
November 2011, we noted the following: 

What precisely is required by the duty to consult, or 
accommodate, with respect to unproven aboriginal rights 
depends on an assessment of two factors: (1) the strength of 
the claimed right and (2) the seriousness of the anticipated 
impacts on that right. 

… 

The second factor … is clearly connected to the first. Because 
Treaty rights protect the meaningful exercise of a First Nation’s 
particular hunting grounds and the particular species or 
resources traditionally harvested, the seriousness of the 
impacts from proposed “taking ups” will increase over time if 
the quantity and quality of available hunting grounds and 
harvestable species are depleted.   
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Reference  Issue 
This explains why West Moberly affirmed the core principles of 
cumulative effects assessment for the purpose of consultation 
about impacts on Treaty rights.  The court held that the 
historical context is essential to understanding the seriousness 
of the impacts from a current decision.2  Hence, where caribou 
throughout West Moberly’s preferred Treaty territory were 
threatened under federal species-at-risk legislation, the 
potential extirpation of only 11 caribou triggered consultation at 
the deepest level on the Haida spectrum.  The Crown must 
also assess the impacts from a proposed decision in 
connection with other future decisions or projects that could 
impact the “area of concern.”3  In West Moberly, this meant 
assessing proposed mine exploration in view of the potential 
for these decisions to lead to a full-scale mining operation.   

The T8FNs proposed a way to forward in relation to these matters in 
our revised comments on the EIS Guidelines of June 2012: 

In order to assess the cumulative environmental effects of the 
proposed Project and the cumulative implications for Section 
35(1) rights, the initial case for consideration or the “baseline 
case” must include the historical circumstances, since these 
circumstances are essential to the understanding of the 
seriousness of the potential impacts on established Treaty 
rights, and which circumstances would include the WAC 
Bennett Dam, Peace Canyon Dam and the Peace Project 
Water Use Plan.4 

… 

For the proposed Site C Project, the appropriate approach is 
the second one, which would involve the gathering together of 
available historical information pertaining to the WAC Bennett 
Dam and Peace Canyon Dam in order to create a pre-
industrial (i.e. ~1950s) baseline, and to identify the limitations 
in this information. Such historical information could then be 
used to recreate, using modern mapping and related 
techniques and professional expertise and judgment, a picture 
of the ecosystem prior to construction of the WAC Bennett 
Dam and Peace Canyon Dam, and then determine the 
cumulative effects of the multiple projects and activities on the 
environment and on Section 35(1) rights. The information used 
to create the pre-industrial baseline would have been collected 
by BC Hydro in order to construct the WAC Bennett Dam or 

 
2 West Moberly First Nations v. British Columbia (Chief Inspector of Mines), 2011 BCCA 247, paras. 118 and 182. 
3 West Moberly, supra, para. 125. 
4 West Moberly, supra, para. 117. 
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Reference  Issue 
could be readily extrapolated from existing sources, and 
includes: 

• historical air photos; 
• geomorphological data; 
• hydrological data; 
• vegetation mapping; 
• topographical maps; 
• Aboriginal traditional knowledge; 
• local knowledge; and 
• historical documentation. 
Both CEAA and the EAO have indicated on several occasions 
that the purpose of the environmental assessment is to gather 
the information necessary for conducting an assessment of the 
implications of the proposed Project on Section 35(1) rights. 
As you are aware, West Moberly affirmed the core principles 
of cumulative effects assessment for the purpose of 
consultation about impacts on Treaty rights.  The court held 
that the historical context is essential to understanding the 
seriousness of the impacts from a current decision.5 

If the environmental assessment is not going to be the place 
for collecting the information required to establish the historical 
context for the assessment of impacts on Treaty Rights, then 
the Crown needs to identify the process that will be 
established with the T8FNs to establish this context. 

In our EISG/JRPA Summary Comments provided in December 2012, 
immediately prior to the submission of the EIS, we restated our views 
and intentions to the Crown agencies: 

We expressed our concern in our July [2012] letter that if the 
environmental assessment is not going to be the place for 
collecting the information required to establish the historical 
context for the assessment of impacts on Treaty Rights, then 
the Crown needs to identify the process that will be 
established with the T8FNs to establish this context. 

The T8FNs have not heard from the Crown on this matter. 
Considering that the Crown intends to commence the public 
review period on the EIS in early February 2013, the T8FNs 
will be proceeding to file information during the environmental 
assessment process in relation to the pre-Bennett baseline 

 
5 West Moberly First Nations v. British Columbia (Ministry of Energy, Mines and Petroleum Resources), 2011 BCCA 

247 [2011], B.C.J. No. 942, paras. 118 and 182. 
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and to the establishment of the historical context that the 
courts have indicated is necessary to assessing the 
seriousness of the impacts of the Crown’s potential decision to 
approve the proposed Project. (underlining added) 

Despite our concerns, the environmental assessment guidelines were 
not amended by the Crown agencies to require an assessment based 
on a pre-Bennett baseline in order to assemble and analyze the 
available information required to establish the historical context.  

In our May 23, 2013 response to the Agencies letter of March 18, 2013, 
the T8FNs noted the following: 

One further aspect of your letter merits comment. The Rio 
Tinto case is referenced for the proposition that the scope of 
consultation does not require the Crown to address historic 
impacts of previous works or ongoing existing impacts of 
previous decisions.  While that may be an accurate statement 
of the result in that case, where the First Nation could not 
show any impact on the Crown decision under consideration, it 
is clear that the proposed Site C Project will have significant 
adverse impacts on Treaty 8 rights. The consideration of these 
impacts cannot take place in a vacuum and must be cognizant 
of the facts on the ground.  In West Moberly, the British 
Columbia Court of Appeal applied Rio Tinto and held that “the 
historical context is essential to a proper understanding of the 
seriousness of the potential impacts on the petitioner’s treaty 
right to hunt”.6 

The CEAA and EAO responded to this concern in your letter of July 22, 
2013 as follows: 

With respect to your comments concerning the cumulative 
effects assessment, the EIS Guidelines specify that the EIS 
will provide an assessment of the cumulative effects that are 
likely to result from the Project in combination with other 
projects or activities that have been or will be carried out. The 
historical context of any past impacts to Aboriginal groups’ 
rights must be taken into account when considering the 
potential for the proposed Project to add to these past impacts. 
(underlining added) 

The problem is that the historical context was not adequately taken into 
account during the environmental assessment, as is evident from the 

 
6 West Moberly First Nations v. British Columbia (Chief Inspector of Mines), 2011 BCCA 247 at para. 117 and 119, 

leave to appeal to SCC denied. 
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public record. 

Panel member Madame Jocelyne Beaudet observed the following 
during the environmental assessment hearings: 

(Volume 26, p.193, line 9 to p. 195, line 21) 

MS. BEAUDET: So I went back to look at different comments, 
some of them I was aware of already, when the EIS guidelines 
were prepared. And there were lots of comments of people 
asking that the two previous dams be included. 

… 

I'd like to know more about the arguments that you've used 
and managed; they must be magical. 

And managed to convince the agency and environmental 
assessment office of the Province to go ahead and exclude 
the two dams. Because even if there's a narrative, it doesn't 
preclude the proponent to do a cumulative effect assessment, 
especially if in the narrative you acknowledge that the previous 
dams had effects. (our underlining) 

The Crown proponent’s explanation for not conducting a cumulative 
effects assessment in relation to the previous dams is provided shortly 
thereafter: 

(Volume 26, p. 197, line 24 to p.199, line 13) 

MS. BEAUDET: Do I understand that the major argument was 
that you didn't have the data? 

I mean, the Peace Canyon Dam had the Environmental Impact 
Assessment done. The Bennett Dam -- when you build a dam, 
you have data. I mean, even if it's 1957, you would have data. 
You had data only on the hydrology? 

MS. BETTINA SANDER: We had -- the furthest dating back 
data was on the hydrology. There was some aerial 
photographs as well. And other projects have gone back to re-
create those conditions. But if you read through those, at the 
end of the day, it didn't provide a lot of certainty with respect to 
what those predicted effects would be. 

MS. BEAUDET: So the argument is just the availability of data; 
there was no other arguments that they agree that you were 
right in going in that way? 

MS. BETTINA SANDER: Sorry, Madam, could you repeat 
that? 

MS. BEAUDET: I'm trying to find, as I mentioned, the magical 
arguments that convinced the Agency and the environmental 
assessment office of the Province for you to go ahead and 
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consider that the baseline was September 2012. 

MS. BETTINA SANDER: I think at the -- or the discussion at 
the time in that May meeting was around the availability of 
information and being able to, in a meaningful way, go back 
and create these pre-industrial condition, and how that would 
help you understand what the effects of the project would be 
today. 

And I think those -- you made reference to other projects that 
had done -- had been requested to do that work, and we 
reviewed those and found that at the end of the day, it didn't 
really help in understanding what that specific project would 
contribute with respect to effects. 

MS. BEAUDET: Thank you. 

In addition to information filed with the EIS in our Community 
Assessment Report,7 the T8FNs provided the Panel the following 
available information in relation to the pre-Bennett baseline and to the 
establishment of the historical context that the courts have indicated is 
necessary to assessing the seriousness of the impacts of the Crown’s 
potential decision to approve the proposed Project: 

Undertaking 378 

• Past use by Aboriginal persons of the Peace River 
shorelines prior to inundation, for fishing, trapping and 
hunting 

• Current use by Aboriginal persons of the Dinosaur and 
Williston Reservoir Shorelines 

• The effects on the traditional use of these shorelines as a 
result of inundation  

Undertaking 389 

• Community and historical written accounts of the loss of 
guiding opportunities resulting from the development of the 
previous dams 

• Community and historical written accounts of the loss of 
harvested species, such as sheep, goat and caribou that 
have contributed to the decline in trophy hunts 

 
7 Treaty 8 First Nations Community Assessment Team. November 2012. Telling a Story of Change the Dane-zaa 

Way: A Baseline Community Profile of Doig River First Nation, Halfway River First Nation, Prophet River First 
Nation, West Moberly First Nations, at s.4.3. 

8 CEAR 2640 
9 CEAR 2639 
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Undertaking 4110 

• A description of the changes to the Peace River 
downstream of the Peace Canyon Dam as a result of the 
development of the previous dams, including in relation to 
increased winter flows; lack of spring flood; water 
fluctuations; river fragmentation; and fish and wildlife 
population changes 

“Historical Data Useful for Assessing Environmental Changes 
in the Peace River Watershed related to existing Hydroelectric 
Development”. 11 

• Presents the findings of an initial search of the archival 
materials that can inform the development of a pre-
hydroelectric baseline for the Peace River 

• Offers a description of the range of existing and accessible 
materials that may be useful to develop an environmental 
history of the Peace River basin to contribute to a 
cumulative effects analysis 

During the hearings, the Panel heard evidence that the exclusion of 
information pertaining to the historical context can lead to the 
underestimation of the significance of the environmental effects of 
proposed projects and activities: 

MR. BRUCE MUIR: So in the Quintette process…they asked 
the proponent to use a pre-disturbance baseline in order to 
establish the historic reference point of a valued component. 
… 

Originally, the conclusions were there was not significant 
effects to over -- all the species, including grizzly bears, 
mountain goats, caribou, things like that. Whenever they did 
this re-analysis -- and it'll quickly -- the data was originally 
difficult to obtain. Just because data is difficult to obtain and 
then to analyze, does not leave it on the sideline, it means we 
have to spend more time or effort to get that information and 
understand it. 

And in this case, the mapping of pre-disturbing ecosystems 
was completed through the visual interpretation of air photos 
that were dated between 1969 and 1972, following deletions of 
ecosystems on the air photos, the typed photographs were 
scanned and map polygons converted to digital data using 
ARC GIS software. When they used that method and re-

 
10 CEAR 2640 
11 CEAR 2645 
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analyzed the data, they came back and said, actually, using 
the pre-disturbance baseline, not the 2010 baseline, they 
concluded there were significant effects to caribou, grizzly 
bears, mountain goat, pine beetle, song birds, and the 
northern goshawk, all of which they did not conclude 
significant effects before. That's how important baseline is. 
(V.8, p.193, l.2 to p.194, l.13) 

In our Closing Comments, we made the following related 
recommendations to the Panel: 

T8FNs Recommendation No. 28. The T8FNs recommend that 
the Panel conclude that a) sufficient information exists for 
the development of a pre-hydroelectric baseline for 
assessing the cumulative effects of the proposed Project; 
and b) that such an assessment must be undertaken by BC 
Hydro with the participation of affected Aboriginal Groups, 
including the T8FNs, prior to any decision by the Ministers to 
issues certificates or decision statements in relation to the 
environmental assessment of the proposed Site C Project. 

T8FNs Recommendation No. 29. The T8FNs recommend that 
a comprehensive regional strategic cumulative effects 
assessment be carried out prior to any future hydroelectric 
development on the Peace River in order to determine the 
effects of existing and planned projects on the landscape. 

In its report, the Panel directly addressed the issue of the appropriate 
baseline for cumulative effects assessment, noting the following: 

The Panel believes that providing a narrative with no analysis 
or conclusions on the cumulative effects of the existing 
hydroelectric facilities does not suit the needs of a cumulative 
effects assessment. (p.259) 

The Panel considers that BC Hydro followed federal and 
provincial guidance on assessing cumulative effects. It 
understands that BC Hydro chose the existing environmental 
conditions as the baseline because the current conditions 
reflect impacts that have occurred in the past and may 
continue to affect the VC today. However, it became apparent 
to the Panel during the hearing that an assessment based on 
existing environmental conditions does not accurately reflect 
incremental effects on VCs. (p.259) 

The federal guidance referred to in the Panel Report is as follows: 
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Options for establishing the past boundary 

Each of the following options progresses further back in time: 

• when impacts associated with the proposed action first 
occurred; 

• existing conditions; 
• the time at which a certain land use designation was made 

(e.g., lease of crown land for the action, establishment of a 
park); 

• the point in time at which effects similar to those of concern 
first occurred; or 

• a past point in time representative of desired regional land 
use conditions or pre-disturbance conditions (i.e., the 
“historical baseline”), especially if the assessment includes 
determining to what degree later actions have affected the 
environment.12 

The Proponent based its choice on the options available in the CEA 
Agency Policy. However, the Panel concluded that this was the wrong 
choice. The Agencies, despite overwhelming recommendations 
from Aboriginal groups and others during the Working Group 
meetings, could have directed the Proponent to use a historical 
baseline, but chose not to do so. 

The Panel Report also noted the following: 

The present developmental condition that lies behind the 
current and future fate of the ecosystems under review and the 
VCs that depend on them is a concerning one. The Panel 
recognizes that BC Hydro made a laudable effort to thoroughly 
review existing and future projects for its assessment of 
cumulative effects. However, the assessment excluded the 
Bennett and Peace Canyon Dams, which were also part of the 
anthropogenic development in the region that had 
environmental effects. The Panel agrees with participants who 
noted that the two previous dams should have been included 
explicitly in the cumulative effects assessment conducted by 
BC Hydro. The Panel believes that the assessment of 
cumulative effects would have benefited from evaluating the 
ongoing effects of the existing dams and from an evaluation of 
effects that have occurred in the past that may not be reflected 

 
12 Hegmann, G., C. Cocklin, R. Creasey, S. Dupuis, A. Kennedy, L. Kingsley, W. Ross, H. Spaling and D. Stalker 

(1999). Cumulative Effects Assessment Practitioners Guide. Prepared by AXYS Environmental Consulting Ltd. and 
the CEA Working Group for the Canadian Environmental Assessment Agency, Hull, Quebec, at p.16. 
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in the current baseline (e.g. loss of riparian habitat). 

In light of the information outlined above, the Panel considered 
the effects of the existing hydroelectric facilities as past and 
ongoing effects in its assessment of cumulative effects. 

The Panel disagrees with BC Hydro’s assertion that there was 
limited information available to conduct a cumulative effects 
assessment, particularly given the information from 
participants. 

… 

Considering that participants were aware of information that 
could be used, the Panel believes that BC Hydro could have 
done more to provide the “qualitative analysis and 
conclusions” that are missing in the assessment. 

Despite the decision of the Panel to consider the effects of the existing 
hydroelectric facilities in the cumulative effects assessment, this 
consideration is limited by the fact that only a small portion of the 
available information concerning those effects was made available to 
the Panel. 

Nonetheless, the Panel reached the following conclusions and 
recommendations regarding the approach to cumulative effects: 

The Panel concludes that, whether the Project proceeds or 
not, there is a need for a government-led regional 
environmental assessment including a baseline study and 
the establishment of environmental thresholds for use in 
evaluating the effects of multiple, projects in a rapidly 
developing region. 

RECOMMENDATION 43. 

Given the rapid developments foreseen for northeast B.C., 
Ministers may wish to consider commissioning a regional 
baseline study and environmental assessment as a public 
good and a basis for planning and regulating all activities 
requiring review. Such a study would greatly assist future 
proponents in all sectors, notably oil and gas, forestry, 
mining and energy production. 

Because of the importance of cumulative effects 
assessment, the Panel concludes that there is a need to 
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improve and standardize cumulative effects assessment 
methods. 

RECOMMENDATION 44. 

Whether the Project proceeds or not, the Panel recommends 
that the Canadian Environmental Assessment Agency 
undertake, on an urgent basis, an update of its guidance on 
cumulative effects assessment, taking into account the 
views of the provinces. 

Outstanding Issues 
In summary, our conclusions are as follows: 

§ the environmental assessment was not conducted using the complete 
information known to be available concerning the historical context; 

§ the Crown agencies have yet to respond to the T8FNs request first 
made in June 2012 regarding the process that they propose for 
establishing the historical context necessary to properly determining 
the cumulative impacts of the proposed Project on the T8FNs 
Aboriginal and Treaty Rights, since the environmental assessment 
has failed to do so; 

§ notwithstanding the numerous conclusions of the Panel with respect 
to significant adverse environmental effects, and of their decision to 
make use of the limited information pertaining to historical context 
that was provided to them, the incomplete consideration of the 
available information establishing the historical context very likely 
results in an underestimation of the significance of environmental 
effects of the proposed Project by the Joint Review Panel, and the 
consequential implications for the T8FNs Aboriginal and Treaty 
Rights; 

§ the Crown Agencies, knowing the options available to the Proponent 
under the existing CEA Agency cumulative effects policy to require, 
erred by not amending the EIS Guidelines as requested by the T8FNs 
to require the use of a pre-Bennett baseline to properly establish the 
historical context; 

§ the T8FNs recommendation 28b) remains outstanding, and an 
assessment making use of the available information respecting 
the pre-Bennett baseline must be undertaken with the 
participation of affected Aboriginal Groups, including the T8FNs; 
and 

§ Panel recommendation 43 does not adequately address the 
T8FNs recommendation 29 as it does not explicitly require that 
the regional cumulative effects assessment be carried out prior 
to the development of the proposed Project. 

 3. No Immediate Need for Site C 
The JRP Report draws several conclusions relevant to the potential 
need for Site C in the near to medium term: 
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The Panel concludes that it is unlikely that the transmission 
and liquefaction energy requirements of the new liquefied 
natural gas industry will be satisfied by any source except 
natural gas itself, and thus that BC Hydro’s Integrated 
Resource Plan sensitivity scenario of “Low Liquefied Natural 
Gas” forecast is most likely correct. 

The Panel concludes that, under the Low Liquefied Natural 
Gas case, available resources could provide adequate 
energy and capacity until at least 2028. 

The Panel concludes that the Proponent has not fully 
demonstrated the need for the Project on the timetable set 
forth. 

Considering these conclusions, there is no immediate need for 
Site C and time is available for the consideration of alternatives 
that would avoid the significant adverse environmental effects of 
the proposed Project. 

 4. Inadequate Consultation on Implications of Revised IRP 
With respect to the Integrated Resource Plan, the T8FNs were provided 
the opportunity to comment on the draft Integrated Resource Plan of 
May 2012. However, the revised Integrated Resource Plan made public 
in August 2013 and finalized in November 2013 is a very different 
document from that originally circulated. This latter IRP informed the 
Evidentiary Update provided by BC Hydro as part of its Amended EIS 
for the Site C Project. The T8FNs reviewed this document and 
submitted our comments to the Joint Review Panel in the form of oral 
testimony, and the following two documents describing alternative 
resources to Site C: 

§ Helios Centre. November 2013. Need for, Purpose of and 
Alternatives to the Site C Hydroelectric Project, submitted to the Joint 
Review Panel for the Site C Clean Energy Project on behalf of the 
Treaty 8 First Nations by Philip Raphals Executive Director. 

§ Helios Centre. January 2014. Response to BC Hydro Rebuttal 
Evidence submitted to the Joint Review Panel for the Site C Clean 
Energy Project on behalf of the Treaty 8 First Nations by Philip 
Raphals Executive Director. 

Despite the fact that this evidence demonstrated that alternative 
portfolios to Site C are more cost-effective by at least several hundred 
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million dollars depending on the load growth scenario, and despite the 
fact that the Panel concluded that “a number of supply alternatives are 
competitive with Site C on a standard financial analysis” (i.e. an 
analysis using the same timeframe as BC Hydro’s IRP), BC Hydro has 
undertaken no additional consultation with the T8FNs on the need for, 
and alternatives to the proposed Project. 

Closing Comments; 5. The Clean Energy Act, and referral to the BCUC 

Clean Energy Act 
As noted in our Closing Comments, the Clean Energy Act (the “CEA”) 
first came into force on April 28, 2010, and has played a pivotal role in 
the planning and consideration of the proposed Project. 

The T8FNs were not adequately consulted on the development of the 
CEA. This fact is relevant because of the severe restrictions put in 
place by the Act that limit the consideration or development of 
technically and economically feasible alternatives to Site C. The Act is 
designed such that inclusion of Site C within the preferred portfolio to 
meet the potential future electricity needs of the Province is practically 
inevitable. 

Specifically, the Act addresses the Site C project in several ways: 
§ S.7(1) – exempts the proposed Project from section 45 to 47 and 71 

of the Utilities Commission Act, removing the requirement for a 
Certificate of Public Convenience and Necessity (CPCN); and 

§ Schedule 1 - defines the proposed Project, even though it has yet to 
be constructed, as a Heritage Asset. 

The CEA also places numerous restrictions on potential alternatives to 
the proposed Project: 

§ Section 3(5) – requires that BC Hydro must plan to rely on no energy 
and no capacity from the existing Burrard natural gas facility, except 
in the case of emergency or as authorized by regulation; and 

§ Schedule 2 – prohibits the development of 11 other potential large-
scale hydro-electric developments in the Province. 

The CEA also establishes other obligations that preclude consideration 
of alternatives to the proposed Project, even if they are economically, 
technically and environmentally superior: 

§ Section 2(a) – establishes energy objectives for achieving self-
sufficiency; and 

§ Section 2(c) – requires at least 93% of the electricity generated in 
British Columbia to be from clean (non-greenhouse gas emitting) or 
renewable sources.   

In addition, the CEA required BC Hydro to submit the Integrated 
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Resource Plan (IRP) to the Minister, including a description of the 
utility’s forecasts of energy and capacity requirements, as opposed to 
having the IRP reviewed and approved by the British Columbia Utilities 
Commission (BCUC). 

Referral to the BCUC – Industrial Electricity Policy Review (IEPR) 
During the course of the environmental assessment, new information 
became available that was not considered in BC Hydro’s analysis or in 
the report of the Joint Review Panel.  

Specifically, the report of the IEPR process made several 
recommendations for referral of additional matters to the BCUC that are 
relevant to the current requirements of the CEA, and to implementation 
of cost-effective alternatives to Site C:  

• Acquire all possible conservation up to the cost of new 
supply. There is no need for the BC Hydro-specific 66 per 
cent conservation objective in the Clean Energy Act.  

• A long-term carbon price should be used in evaluating all 
electricity supply proposals and the price should be 
determined by Government after a public process. This 
would eliminate the need for the objective to generate at 
least 93 per cent of the electricity in British Columbia from 
clean or renewable resources. 

• As BC Hydro’s surplus diminishes, Government should 
consider whether a requirement for self-sufficiency is 
consistent with a long-run approach to least cost electricity 
prices.  

• BC Hydro should ultimately bring its surplus management 
plan forward in a Commission-led process if the 
management plan proposes to put additional costs on 
ratepayers or transfer costs between ratepayers.  

• BC Hydro’s future Integrated Resource Plans should be 
reviewed and accepted by the Commission after a public 
process. As the owner of BC Hydro, Government may wish 
to review the Integrated Resource Plan before it is submitted 
to the Commission. 

• BC Hydro should work with its industrial customers and the 
Commission to develop options that take advantage of 
industrial power consumption flexibility, such as time of use 
rates and interruptible rates. 

By making these recommendations, the IEPR Task Force is indirectly 
setting out additional measures that will change (and are changing) the 
potential need for and competitiveness of new supply-side resources, 
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including Site C. 

The recommendations of the IEPR Task Force need to be 
addressed prior to any consideration as to whether Site C is 
justifiable. 

Referral to the BCUC – Joint Review Panel 
Notwithstanding the CEA exemption of Site C from the requirement to 
obtain a CPCN from the Commission, the Panel made the following 
recommendations to the Ministers: 

RECOMMENDATION 46 – If it is decided that the Project 
should proceed, a first step should be the referral of Project 
costs and hence unit energy costs and revenue 
requirements to the BC Utilities Commission for detailed 
examination. 

RECOMMENDATION 47: The Panel recommends that BC 
Hydro construct a reasonable long-term pricing scenario for 
electricity and its substitutes and update the associated load 
forecast, including Liquefied Natural Gas demand, and that 
this be exposed for public and Commission comment in a BC 
Utilities Commission hearing, before construction begins. 

RECOMMENDATION 48: The Panel recommends, regardless 
of the decision taken on Site C, that BC Hydro establish a 
research and development budget for the resource and 
engineering characterization of geographically diverse 
renewable resources, conservation techniques, the optimal 
integration of intermittent and firm sources, and climate-
induced changes to hydrology, and that an appropriate 
allowance in its revenue requirements be approved by the 
BC Utilities Commission.	  

RECOMMENDATION 49: The Panel recommends that, if 
Ministers are inclined to proceed, they may wish to consider 
referring the load forecast and demand side management 
plan details to the BC Utilities Commission.   

Despite the exemption from the CPCN set out in the CEA, the 
Provincial Cabinet does have further discretion under the Utilities 
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Commission Act to refer the proposed Project to the Commission in 
order to address the recommendations of the Joint Review Panel and 
other matters it considers appropriate. 

This discretion is in the form of a review under section 5 of the UCA: 

(1) On the request of the Lieutenant Governor in Council, it is 
the duty of the commission to advise the Lieutenant Governor 
in Council on any matter, whether or not it is a matter in 
respect of which the commission otherwise has jurisdiction. 

(2) If, under subsection (1), the Lieutenant Governor in Council 
refers a matter to the commission, the Lieutenant Governor in 
Council may specify terms of reference requiring and 
empowering the commission to inquire into the matter. 

Had the Project and the IRP not been exempted from BCUC oversight, 
there would be a robust and defensible process in place that would 
have considered, among other things, the need for the proposed 
Project, potential alternatives, the matters addressed in the Panel’s 
recommendations and consideration of the public interest.  Included in 
the consideration of the public interest would be whether the Crown, 
represented by BC Hydro, has adequately consulted with the Treaty 8 
First Nations.13 A referral to the Commission under section 5 of the 
UCA could address some of these outstanding issues.  
However, the T8FNs remain of the view that the significant 
adverse environmental effects of the proposed Project and the 
impacts on Treaty and Aboriginal Rights do not justify proceeding 
with further review of the proposed Project. 
As pointed out in our comments on the JRP Report, if the BCUC were 
to find that BC Hydro understated the Project costs by half, this would 
affect the decision to proceed with the Project as opposed to the 
alternatives.  Furthermore, even if the cost estimate is deemed 
accurate, the actual costs could still turn out to be 30% higher, under a 
Class 3 estimate, and the financial benefits of Site C would be 
substantially reduced. 

If additional verification is needed as to the Project cost or other 
considerations, that must necessarily be done before the decision 
is made to proceed with the Project, not after. 

 
13 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 at paras. 70 & 73. 
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In our Closing Comments, the T8FNs made the following 
recommendations: 

Recommendation No. 9. The T8FNs ask the Panel to 
recommend that the Clean Energy Act be modified to require 
a CPCN for the Site C Project. 

Recommendation No. 9A. In the alternative, the T8FNs ask 
the Panel to recommend that the BC Government not 
authorize the Project without first requiring the BCUC to hold 
hearings into the financial risks related to the Project and the 
adequacy of BC Hydro’s strategies for mitigating them. 

The above recommendations were addressed to some degree in the 
Panel Report but remain to be implemented in the event additional 
review is considered necessary. 

	  

5 NEXT STEPS 
In light of the many outstanding issues and the time available to consider 
alternatives to Site C, the T8FNs remain prepared to work with the Crown and BC 
Hydro to develop and implement alternatives to the proposed Site C Project that 
would avoid the many significant adverse environmental effects that cannot be 
mitigated. 

Here are our proposed next steps:  

• Implement the recommendations of the Industrial Electricity Policy Review 
(IEPR), as indicated in the IEPR final report, including review of the IRP by the 
BCUC; 

• Commence consultation with the T8FNs and other potentially affected Aboriginal 
groups on alternatives to the Project that do not develop the entire hydroelectric 
potential of the Peace River upstream of Fort St. John, and avoid the significant 
adverse environmental effects of the Site C Project; 

• Commence consultation with the T8FNs and other potentially affected Aboriginal 
groups on demand-side and supply-side alternatives, including those in Treaty 8 
territory, that avoid the significant adverse environmental effects of the Site C 
Project; and 
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• Commence planning and consultations to implement the recommendations of the 
Joint Review Panel that were proposed regardless of whether Site C proceeds or 
not, including: 
o Recommendation 12: completion of recovery strategies; 
o Recommendation 20: setting aside the PMT and consulting on the ACCI; and 
o Recommendation 43: regional baseline study and environmental effects 

assessment;    
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JOINT REVIEW PANEL REPORT 

1 ENVIRONMENTAL ASSESSMENT PROCESS 

2 PROJECT DESCRIPTION 

2.1 PROJECT BACKGROUND 

2.2 PROJECT COMPONENTS 

2.3 PROJECT PHASES  

The Panel concludes that the Proponent’s assessment of alternative means of 
carrying out the Project is appropriate. (p.17) 

The Panel included the following components of the Project in its consideration of 
Alternative Means: 

• Dam, generating station, and spillways; 
• Reservoir; 
• Substation and transmission lines to Peace Canyon Dam; 
• Highway 29 realignment; 
• Quarried and excavated construction materials; 
• Worker accommodation; 
• Road and rail access; and 
• Construction-related activities. 

In considering the alternative means for the dam, generating station and spillway, the 
Panel refers to the work done by the Proponent in evaluating the alternate means of 
developing the hydroelectric potential of the Site C Flood Reserve. The Panel also 
notes the following: 

The Proponent determined, based on the Alternates Study, that the Project 
is the preferred means of cost-effectively maximizing the development of 
the hydroelectric potential of the Site C Flood Reserve. (p.11) 

The T8FNs note that, notwithstanding the above conclusion, the Panel reached the 
following conclusion in section 14.1 of the Panel Report: 

The Panel rejects, as a governing purpose, the maximization of the hydraulic 
potential of the Peace River. (p.272) 
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3 AQUATIC ENVIRONMENT 

3.1 HYDROLOGY  

The Panel concludes that the Project would make small changes to the hydrology 
of the Peace River, and such changes would be attenuated by the time the flows 
reach Peace River, Alberta. (p.22) 

The T8FNs concur with the recommendation with respect to the location of the 
attenuation of the changes downstream. However, the “smallness” of the changes 
remains relevant to the consideration of potential effects on fish habitat downstream of 
the proposed dam.  

Treaty 8 Tribal Association (T8TA) submitted a paper by McKinnon and 
Lawrence, which stated that an increase in daily water level range 
downstream may have the potential to adversely affect fish that utilize the 
lower reaches of tributaries and, in particular, confluence areas. Because 
tributaries of the Peace River downstream of the Project were not included 
in the LAA, T8TA was concerned that the assessment did not fully 
represent the effects of the Project. (p.44) 

RECOMMENDATION 1. 

With respect to minimum flow, the Panel recommends that, if the Project 
proceeds, a minimum release of 390 cubic metres per second from the Site C 
dam be a condition of approval. (p.22) 

The T8FNs did not undertake a detailed review of the assessment of downstream flow 
requirements. However, we note the requests by Environment Canada for additional 
study (p.21) to address uncertainties with respect to climate change, which suggest that 
there is not yet adequate information to draw a firm conclusion with respect to the 
minimum release from the Site C dam. As such, we cannot support this 
recommendation as being sufficient without further study of its long-term implications for 
downstream ecosystems.  

The Panel concludes that there may be some risk to existing infrastructure in 
Alberta from low flows and that this risk has not been assessed. (p.22) 

We concur with the conclusion that these potential risks have not been assessed. 
 
RECOMMENDATION 2. 

With respect to potential transboundary effects on hydrology, the Panel 
recommends that, if the Project proceeds, the Proponent must consult with the 
Province of Alberta and jointly develop an adaptive management plan to manage 
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risks to infrastructure downstream caused by low flows during reservoir filling 
and operation. The plan should include: 

• Assessment of risks to infrastructure; 

• Monitoring of flows; 

• Identification of problems; and 

• Necessary mitigation through flow regulation or adjustment to Alberta 
infrastructure to minimize impacts. (p.22) 

The T8FNs did not undertake a detailed review of the assessment of downstream flow 
requirements. Any discussion of flow requirements must include consultation with 
potentially affected Aboriginal groups, including the T8FNs, and must be developed in 
the context of addressing the ongoing adverse environmental effects resulting from the 
existing flow regime at the WAC Bennett Dam. 

The Panel agrees with BC Hydro’s assessment that there would not be a change 
in ice thickness, break-up time, or freeze-up water levels with the Project, 
downstream at Shaftsbury near Peace River Alberta. (p.24) 

The T8FNs did not undertake a detailed review of the assessment of downstream 
thermal and ice regime. 

The Panel agrees with BC Hydro’s study results that indicate the downstream 
extent of Site C's influence on the ice regime would be approximately 550 
kilometres downstream of the dam site at Carcajou. (p.24) 

The T8FNs did not undertake a detailed review of the assessment of downstream 
thermal and ice regime. 
The Panel concludes that the Project would result in negligible changes to fluvial 
geomorphology and sediment transport. (p.27) 

The T8FNs did not undertake a detailed review of the assessment of fluvial 
geomorphology and sediment transport.  

The Panel concludes the Project would result in localized adverse effects on 
groundwater that would not be significant. (p.29) 

In making the above conclusion, the Panel notes the following: 
Therefore, the Panel concludes that there would be a low potential for the 
reservoir to influence groundwater flow in the overburden sediments above 
the operating reservoir elevation of 461.8 metres. As a result, the Panel 
determines that participants’ concerns are unlikely to be realised. (p.29) 
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The T8FNs did not undertake a detailed review of assessment of the effects of the 
proposed Project on the groundwater regime. However, we remain concerned that, as 
noted by Environment Canada, the area where the Project would have the greatest 
impacts on groundwater levels and directions, and on contaminant transport, remains 
unknown since they were not modelled. It is unclear what, if any, mitigation measures 
would be available to address situations where contaminant transport is determined to 
occur following reservoir filling, or predicted to occur prior to reservoir filling but following 
potential project approval.  

The Panel concludes that there would be a risk of acid generation and metal 
leaching from construction activities and reservoir creation. However, if the 
Panel’s recommendation is [sic] implemented, the effects would not be 
significant. (p.31) 

RECOMMENDATION 3. 

To address the potential risk of acid rock drainage and metal leaching from the 
Project activities, the Panel recommends that, if the Project proceeds, BC Hydro 
must consult with Environment Canada, Natural Resources Canada, and 
Ministries of Environment and Forests, Lands and Natural Resource Operations 
to design a program to monitor water quality and procedures to mitigate related 
issues that may arise and to implement the program if necessary. (p.31) 

The Panel’s conclusion with respect to the potential significance of the effects of acid 
rock drainage / metal leaching on water quality hinges on the implementation of its 
proposed recommendation. However, the proposed recommendation does not indicate 
what potential mitigation measures, if any, would be available and implementable in the 
very short time lags for onset of ARD. The T8FNs cannot support the Panel’s 
conclusion without further information since the conclusion rests on unidentified and 
potentially non-existent or untimely mitigation measures. See also our comments below 
respecting Recommendation 5 and “environmental credit”. 

The Panel concludes there would be no effects from the Project on any aspect of 
the environment in the Peace Athabasca Delta, and a cumulative effects 
assessment on the PAD is not required. (p.42) 

The T8FNs did not undertake a detailed review of the assessment of potential effects of 
the proposed Project on the Peace Athabasca Delta. 
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4 FISH AND FISH HABITAT 

4.1 PROPONENT’S METHODOLOGY 

4.2 ASSESSMENT OF FISH AND FISH HABITAT  

The Panel agrees with BC Hydro that the Project would cause significant adverse 
effects on fish and fish habitat. (p.53) 

The Panel goes on to review the proposed mitigation measures intended to address the 
noted environmental effects and concludes as follows: 

However, despite these and other proposed mitigation measures, as noted 
above, the effects of the Project on fish and fish habitat cannot be 
mitigated. (p.55) 

The T8FNs concur with the Panel’s findings that the proposed mitigations will not be 
entirely effective at mitigating the effects of the proposed Project on fish and fish habitat. 
The significant effects on fish and fish habitat could be substantially avoided by 
development of a much smaller facility on the Peace River upstream of the proposed 
Project (e.g. Site 7B) or by pursuing an alternative portfolio of demand side and supply 
side resources that does not include Site C. 

In its analysis, the Panel also notes the following: 

The Panel concurs with the Proponent that there would be a net loss of 
habitat and a profound change in the type and character of the remaining 
habitat during both the construction and operation of the Project. These 
effects would be probable, negative, large, irreversible and permanent so 
long as the Site C Dam remains. These habitat effects cannot be fully 
mitigated. The Panel notes that there was no disagreement about the 
extent of these effects. (p.52)  

The above statement from the Panel is not accurate. The T8FNs presented evidence 
that the significant effects may also extend to regions downstream of the proposed 
Project but that this potential was not determined during the assessment: 

Treaty 8 Tribal Association (T8TA) submitted a paper by McKinnon and 
Lawrence, which stated that an increase in daily water level range 
downstream may have the potential to adversely affect fish that utilize the 
lower reaches of tributaries and, in particular, confluence areas. Because 
tributaries of the Peace River downstream of the Project were not included 
in the LAA, T8TA was concerned that the assessment did not fully 
represent the effects of the Project. (p.44) 
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4.3 MITIGATION MEASURES 

The Panel notes the following: 

These mitigation measures that BC Hydro determined would fully mitigate 
three of the identified effects to fish and fish habitat are important and 
should form part of the conditions of approval. 
However, despite these and other proposed mitigation measures, as noted 
above, the effects of the Project on fish and fish habitat cannot be 
mitigated. (pp.54-55) 

The T8FNs are unable to determine which identified effects to fish and fish habitat 
would be “fully mitigated”. We concur with the Panel that there will be residual effects on 
fish and fish habitat that cannot be mitigated. 

4.4 CUMULATIVE EFFECTS ASSESSMENT  

The Panel concludes that the construction of the Project would result in 
significant adverse cumulative effects on fish. (p.56) 

The T8FNs support the above conclusion. In reaching this conclusion, the Panel noted 
the following:  

The Project, combined with the effects from the upstream dams would alter 
the species abundance and population distribution. This constitutes a 
cumulative effect. 
When considering the effects of the existing two dams upstream, the Panel 
concludes that the Project would act cumulatively to affect fish throughout 
the remaining, previously undammed section of the Peace River in British 
Columbia. (p.56) 

We concur with these conclusions of the Panel respecting the environmental effects of 
the proposed Project interacting cumulatively with the effects of the existing two 
upstream dams. 

5 VEGETATION AND ECOLOGICAL COMMUNITIES 
The Panel agrees with BC Hydro that the effects of the Project on at-risk and 
sensitive ecological communities would be significant. (p.63) 

The T8FNs concur with the above conclusion reached by BC Hydro and supported by 
the Panel. In coming to this conclusion, the Panel noted the following: 

The Panel recognizes that some ecosystems that are uncommon to the 
region, such as riparian and floodplain forests, tufa seeps, and marl fen, 



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  37 

cannot be recreated and would be lost as a result of the Project. These 
effects would be permanent and irreversible. 

The Panel also noted the following with respect to the Federal Wetland Policy: 

EC pointed out that the Federal Policy on Wetland Conservation is based 
on a no-net-loss of wetland functions objective, and as such, functions 
need to be considered when assessing impacts to wetlands. This goal can 
be achieved through three mitigation strategies, which are recommended 
to be applied in hierarchical order: (1) avoidance of impacts; (2) 
minimization of unavoidable impacts; and (3) compensation for 
unavoidable impacts. (p.62) 

In the case of achieving the goal of the Federal Policy on Wetland Conservation, the 
strategy of avoiding impacts can be achieved through the development of alternatives to 
Site C that do not involve any development of additional hydroelectric resources on the 
Peace River. Impacts could be minimized by development of a much smaller facility on 
the Peace River upstream of the proposed Project (e.g. Site 7B). 

RECOMMENDATION 4. 

In order to improve the accuracy and reliability of the baseline mapping and 
habitat interpretations and to inform mitigation measures and compensation, the 
Panel recommends that, three months before any activity affecting these 
habitats, BC Hydro must review its modeling and complete the field work needed 
to improve identification of rare and sensitive communities and aid in delineation 
of habitats that may require extra care in the development and operation of the 
Project. (p.63) 

The T8FNs support improvements in the accuracy and reliability of baseline mapping 
and habitat interpretations of at-risk and sensitive ecological communities. However, we 
note that the significant adverse effects on these communities could be avoided entirely 
through the pursuit of alternative demand- and supply-side electricity resources that 
meet the need for energy and capacity. 

The Panel disagrees with BC Hydro and concludes that the Project would have a 
significant adverse effect on wetlands, in particular valley bottom wetlands. (p.64) 

The T8FNs support the above conclusion. The Panel also notes that it agrees with 
Environment Canada’s recommendations with regards to wetland functions monitoring 
and compensation planning. The JRP Report summarizes Environment Canada’s 
recommendations as follows: 

EC recommended that BC Hydro complete a wetland compensation plan in 
collaboration with the department and other interested and implicated 
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agencies and Aboriginal groups. It should include and address effects to 
project-specific wetland functions and, at a minimum, ensure a full 
replacement of the wetlands lost in terms of area and function. It also 
recommended, because wetlands are hard to recreate and restoration is 
uncertain, that BC Hydro use a compensation ratio of 2:1 or 3:1, which 
could vary by project. It further recommended prioritizing wetlands 
restoration over enhancement and enhancement over creation. (p.62) 

The T8FNs remain concerned that replacing the area and function of lost wetlands will 
be difficult if not impossible to achieve. In prioritizing wetland restoration, presumably 
this would have to occur in the area of the proposed project as well as in regions 
outside of the immediate footprint, particularly if a 3:1 ratio is to be achieved. The JRP 
Report does not appear to have considered the environmental effects of this 
compensation measure itself, given that the restoration and enhancement would need 
to occur over a large area.  

We note again that the strategy of avoiding impacts can be achieved through the 
development of demand- and supply-side electricity alternatives to Site C that do not 
involve any development of additional hydroelectric resources on the Peace River. 

RECOMMENDATION 5. 

The Panel recommends that, if the Project proceeds, BC Hydro must conduct an 
assessment of wetland functions lost to the Project that are important to 
migratory bird and species at risk (wildlife and plants). The Panel also 
recommends BC Hydro monitor construction and operation activities that could 
cause changes in wetland functions. The results must inform the development of 
the mitigation measures to ensure wetland functions at least meet federal and 
provincial regulatory and policy requirements. BC Hydro must consult with 
Environment Canada and the Ministry of Forests, Lands and Natural Resource 
Operations on the duration and frequency of monitoring in relation to migratory 
birds, species at risk and other wildlife using wetlands. (p.64) 

The T8FNs view this recommendation as an attempt to respond to uncertainties 
concerning the magnitude of the significant effects of the proposed Project on wetlands. 
The Panel notes that it “agrees with EC that wetland functions were not described 
specifically for this Project, but were instead described generally for wetlands, and 
specific species were not identified.” This appears to be the basis for the Panel’s 
recommendation concerning the assessment of wetland functions.  

The results of the assessment and monitoring are to inform mitigation measures. 
However, the costs of the anticipated mitigation measures required to meet federal and 
provincial regulatory and policy requirements have therefore yet to be determined. 
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These costs could be considerable, given the need to provide wetlands compensation 
at a higher compensation ratio (i.e. 3:1) and specific to wetland functions suitable for 
yet-to-be determined species. The T8FNs are concerned that this recommendation 
amounts to what might be called “environmental credit”, in which substantial 
costs of mitigation are deferred to some later date, while a project is allowed to 
proceed in the interim. This concept was elaborated in the Panel Report for the 
Eastmain-1A Rupert Diversion, as follows: 

Adaptive Management. In order to limit the impact of the diversion of the 
Rupert River on fish habitats, an ecological instream flow regime is planned 
that would be synchronized around three periods of biological activity of the 
main fish species present in the river. The proponent has also agreed to 
respect the principle of adaptive management for this instream flow regime. 
The application of this principle would allow, if need be, for the revision of 
this regime if an impact is detected a posteriori, either during environmental 
monitoring by the proponent or as observed by users of the territory. 
However, such a measure does not allow one to determine, in advance of 
the project’s approval, the potentially adverse effects if changes in the 
values of this regime aimed at protecting habitats or the sustainability of 
fish resources were to prove unrealistic in terms of the project’s economic 
efficiency. … The project’s economic profitability must be assessed on the 
basis of environmental requirements before permits are obtained, 
otherwise the project would be funded on “environmental credit,” in which 
case it would be unacceptable for the project to go ahead. 14 

 

RECOMMENDATION 6. 

The Panel recommends that, if the Project proceeds, BC Hydro must complete a 
Wetland Compensation Plan that includes the results of the functions 
assessment, surveys, and monitoring program identified above. In developing 
the Wetland Compensation Plan, BC Hydro must: 

• a)  Discuss migratory birds and species at risk with Environment Canada, 
the Ministry of Forests, Lands and Natural Resource Operations and 
Aboriginal groups; 

• b)  Ensure that the Wetland Compensation Plan achieves a full 
replacement of the wetlands lost in terms of functions and compensates in 
terms of area; 

 
14 Federal Review Panel for the Eastmain-1-A Diversion Project. 2006. Environmental Assessment of the Eastmain-1 

and Rupert Diversion Project at p.381. 
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• c)  Consult with interested and implicated agencies on the draft Wetland 
Compensation Plan to ensure effects on Crown land are considered; and 

• d)  Submit the final Wetland Compensation Plan to Environment Canada 
and other relevant authorities no later than three months prior to any 
activity affecting the wetlands. (p.65) 

The T8FNs support the development of Wetlands Compensation Plans to address the 
adverse effects of proposed projects such as Site C. However, we are not confident that 
full replacement in terms of function and area is achievable, or if it is achievable that it 
can be done at a cost that is not material to the economic efficiency of the proposed 
Project. Again, we note that this cost risk associated with Site C can be avoided or 
minimized through the development of alternative demand and supply side resources 
that meet future needs for electrical energy and capacity. 

The Panel agrees with BC Hydro that the Project would cause significant adverse 
effects on rare plants. (p.67) 

The T8FNs concur with this finding. In reaching this conclusion, the Panel notes the 
following: 

While the Panel agrees with BC Hydro’s determination that the Project 
would cause a significant effect on rare plants, the Panel finds that these 
effects would be significant for more rare plants species than identified by 
BC Hydro. (p. 67) 

The T8FNs wholeheartedly concur with this finding. Detailed studies of Aboriginal 
knowledge respecting plant species in the areas potentially affected by the proposed 
Project were not undertaken. In addition, scientific knowledge about the uniqueness of 
the ecosystems and the biodiversity of the Peace River Valley continues to evolve and 
expand suggesting that more rare and endangered species exist in the Peace River 
Valley: 

It said the persistent-sepal yellowcress was not known to occur in B.C. 
before BC Hydro’s 2008 surveys, and other occurrences may exist 
elsewhere in the Peace region. For peace daisy, the Proponent said this 
new species was only recently described by the Conservation Data Center, 
and although the only known occurrence in B.C. is adjacent to the 
proposed reservoir, mitigation measures may be able to preserve it. (p.66) 

RECOMMENDATION 7. 

The Panel recommends that, if the Project proceeds, BC Hydro must undertake 
surveys no later than three months prior to any activity affecting rare plants to 
determine whether the rare plant species potentially facing extirpation are found 
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elsewhere in the region. If the plants cannot be found elsewhere, appropriate 
conservation methods to ensure the viability of the rare plant species must be 
put in place, such as ensuring that seeds are kept or relocation of plant 
communities is attempted. (p.67) 

The T8FNs do not believe that this recommendation will be effective in preserving 
biodiversity in the Peace River Valley, since the effectiveness of these mitigation 
measures is speculative. A recent review15 of the literature concerning transplantation 
concluded the following: 

Recent trials illustrate that individual endangered species are still 
particularly difficult to transplant and displaced multi-species sods are 
almost always changed in the process. (p.1007) 
At best, restoration is regarded by many serious practitioners as being still 
in the experimental stages with very limited prospects for success. … 
Transplant efforts have been characterized as informed guesswork and 
unintelligent tinkering. (p. 1013) 

The implementation of monitoring and mitigation measures as proposed in 
Recommendation 7 would not change the conclusion with respect to the significance of 
the environmental effect of the proposed Project for rare plants. 

Given the lack of assessment by BC Hydro, the Panel cannot conclude on effects 
of the Project on plants of interest to Aboriginal groups. (p.69) 

The T8FNs concur with this finding given that studies of plants of interest to the T8FNs 
were not undertaken during the assessment.  

RECOMMENDATION 8. 

The Panel recommends that, if the Project proceeds, BC Hydro must conduct a 
comprehensive assessment of effects on traditional plants in collaboration with 
Aboriginal groups, three months before any activity affecting the plants, to 
identify areas where plants of interest may be. The results should be used to 
improve the measures needed to fully mitigate any adverse effects of the Project 
on plants traditionally used by Aboriginal groups. (p.69) 

The T8FNs support the intent of the recommendation, namely the desire to fully mitigate 
the adverse effects on Aboriginal groups, but do not believe that it is achievable. 
Traditional use studies aimed at identifying potentially-affected plant species used by 

 
15 Fahselt, D. 2007. “Is transplanting an effective means of preserving vegetation?” in Can. J. Bot. 85: 1007-1017. 
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Aboriginal Groups will take many months and potentially as long as two to three years 
to complete given the number of Aboriginal groups having knowledge of the plant 
species in the Peace River Valley, and the number of other studies that will need to 
occur prior to reservoir creation. The time allocated by the Panel in this 
recommendation is insufficient. Many of the Aboriginal groups are also unlikely to 
participate in such studies given opposition to the proposed Project.  

Regardless of the time allocated and the willingness of potential participants, the 
recommendation assumes that the effects on affected plant species can be fully 
mitigated, presumably through plant relocation. See the response to recommendation 
#7. 

RECOMMENDATION 9. 

The Panel recommends that, if the Project proceeds, BC Hydro be prohibited 
from using herbicides and pesticides near locations of plants of importance to 
Aboriginal groups. (p.69) 

The T8FNs support the intent of this mitigation measure. However, we are not aware of 
any evidence presented during the environmental assessment process to indicate that 
such a prohibition can be practicably enforced. 

The Panel agrees with BC Hydro that cumulative effects on vegetation and 
ecological communities would be significant. (p.71) 

The T8FNs support this finding of the Panel. In addition we note that the Panel made a 
further distinction concerning the contribution of the proposed Project to the cumulative 
effects on vegetation and ecological communities as follows: 

However, the Panel notes that the Project would affect 40% of the 
floodplain forests available in the region. The Panel, therefore, views the 
Project as a serious contributor to the significant cumulative effects. (p.71) 

The T8FNs support this finding and share the belief of the Panel that “the case of 
‘already significantly impacted’ is understated in the region.” 

6 WILDLIFE RESOURCES 

6.1 PROPONENT’S METHODOLOGY 

6.2 SPECIES AT RISK  

The Panel concludes that the Project would likely cause significant adverse 
effects to the following species that may see their status of protection elevated. 
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These species are: Nelson’s sparrow; yellow rail; eastern phoebe; Le Conte’s 
sparrow; old world swallowtail, pikei subspecies; Alberta arctic; striped 
hairstreak; great spangled fritillary, pseudocarpenteri subspecies; coral 
hairstreak, titus subspecies; common wood-nymph, nephele subspecies; Uhler’s 
arctic; tawny crescent; arctic blue, lacustris subspecies; Aphrodite fritillary, 
manitoba subspecies; sharp-tailed grouse, jamesi subspecies and Baltimore 
oriole. (p.79) 

The Panel disagrees with BC Hydro and concludes that the Project would likely 
cause significant adverse effects to the western toad. (p.79) 

The Panel disagrees with BC Hydro and concludes that the Project would likely 
cause significant adverse effects to broad-winged hawk, short-eared owl, eastern 
red bat, little brown myotis and northern myotis. (p.80) 

The T8FNs have not undertaken a detailed review of the assessment of the effects of 
the proposed Project on the above noted species. However, considering the biological 
diversity and the uniqueness of the habitat in the Peace River Valley, and the amount of 
that habitat affected by the proposed Project, the findings of the Panel seem 
reasonable. 

The Panel agrees with BC Hydro that the Project would not likely cause 
significant adverse effects on fisher and grizzly bear. (p.80) 

The Panel concludes that the effects on caribou as a result of the Project would 
not be significant. (p.80) 

The T8FNs remain concerned that development of the proposed Project would 
undermine caribou recovery efforts:  

Since caribou are a threatened species and many populations are in steep 
decline (including those adjacent to the Project area), recovery planning for 
this species is focused on restoring environmental conditions so that future 
populations may exist in a self-sustaining condition.  Restoration activities 
will be pursued well beyond the current range of the species because 
caribou range in general is known to have contracted significantly in 
response to decades of anthropogenic disturbance. 
…   
The proposed Project does in fact overlap areas that are considered 
important for recovery of adjacent caribou populations (i.e., the Moberly 
herd) and will have a significant impact on the likelihood of interaction 
between the Moberly and Graham River caribou herds, the interaction 
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between these herds being an important indicator of population recovery.  
By definition, any increase in or continuation of anthropogenic disturbance 
within the recovery plan area will be counter to recovery of caribou 
populations in the area.16 

 
RECOMMENDATION 10. 

The Panel recommends that if the Project proceeds, the Proponent must conduct 
field work to verify the modeled results for surveyed species at risk and 
determine, with specificity and by ecosystem, the habitat lost or fragmented for 
those species. The Proponent shall use these data to inform final project design 
and to develop additional mitigation measures, as needed, in consultation with 
appropriate authorities. (p.80) 

The T8FNs view this recommendation as an attempt to respond to uncertainties 
concerning the magnitude of the significant effects of the proposed Project on species 
at risk. Further to our response to Recommendation 5, the T8FNs are concerned that 
this recommendation also amounts to an “environmental credit”, in which costs of 
mitigation are deferred to some later date, while a project is allowed to proceed in the 
interim. 
 

RECOMMENDATION 11. 

The Panel recommends that if the Project proceeds, the Proponent must track 
updates to the status of listed species identified by the Province, the Committee 
on the Status of Endangered Wildlife in Canada, and the Species at Risk Act. 
Should the status of a listed species change during the course of the Project, the 
Proponent must work with Environment Canada and the Ministry of Forests, 
Lands and Natural Resource Operations to mitigate effects of the Project on the 
affected species. (p.81) 

The T8FNs view this recommendation as an attempt to respond to uncertainties 
concerning the significant effects of the proposed Project on species at risk. Further to 
our response to Recommendation 5, the T8FNs believe that this recommendation also 
amounts to an “environmental credit”, in which costs of mitigation are deferred to some 
later date, while a project is allowed to proceed in the interim.  
 

 
16 McNay, S. November 2013. Wildlife Valued Component: Furbearers, Ungulates and Large Carnivores. CEAR 

#1842. 
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RECOMMENDATION 12. 

The Panel recommends that Environment Canada complete a recovery strategy, 
in a timely manner, for the species listed under schedule 1 of the Species at Risk 
Act for which recovery strategies have not yet been developed (Canada warbler, 
olive-sided flycatcher and common nighthawk, rusty blackbird and short-eared 
owl and western toad). (p.81) 

The T8FNs support the development of recovery strategies for species listed under 
schedule 1 of the Species at Risk Act for which recovery strategies have not yet been 
developed. We note, particularly in the case of species significantly affected by the 
proposed Project or for which the Project will have residual adverse effects, the 
approval of the Project will undermine the likely success of the recommended recovery 
strategies. 

6.3 MIGRATORY BIRDS 

The Panel concludes that the Project would likely cause significant adverse 
effects to migratory birds relying on valley bottom habitat during their life cycle 
and these losses would be permanent and cannot be mitigated. (p.84) 

The T8FNs did not undertake a detailed review of the assessment of the effects of the 
proposed Project on migratory birds. However, we agree with and support the Panel’s 
conclusions based on traditional knowledge of the migratory bird species in the Peace 
River Valley, the availability of suitable and unique habitat in the Peace River Valley, the 
valley’s microclimate, and the known role of the valley as a migratory corridor.  

RECOMMENDATION 13. 

The Panel recommends that, should the Project proceed, BC Hydro must develop 
a monitoring and mitigation program in consultation with Environment Canada to 
avoid the loss of active migratory bird nests in the reservoir area and 
downstream of the dam. (p.84) 

The T8FNs support this recommendation. We note however that this is a “technical fix” 
that would not change the conclusions with respect to the significance of the effects of 
the proposed Project on migratory birds. Avoiding the loss of active bird nests is not an 
adequate mitigation measure to address the extensive habitat loss that would result 
from the proposed Project. 
 

RECOMMENDATION 14. 
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The Panel recommends that, should the Project proceed, BC Hydro must develop 
mitigation measures specific to migratory bird species in the Project area that 
address the changes in aquatic and riparian-related food resources and other 
habitat features associated with the change from a fluvial to a reservoir system, 
in consultation with Environment Canada. (p.84) 

The Panel prefaced the above recommendation with the following: 

Given the concerns and uncertainties EC raised regarding effects of the 
Project, effectiveness of mitigation measures, and the low confidence of 
the modeling conducted by the Proponent, the Panel recommends the 
following… (p.84) 

The T8FNs view this recommendation as an attempt to respond to uncertainties 
concerning the magnitude of the significant effects of the proposed Project on migratory 
birds, as well as the anticipated significant adverse effects on wetlands, particularly 
valley bottom wetlands. Further to our response to Recommendation 5, the T8FNs are 
concerned that this recommendation also amounts to an “environmental credit”, in 
which costs of mitigation are deferred to some later date, while a project is allowed to 
proceed in the interim. 
 

RECOMMENDATION 15. 

The Panel recommends that, should the Project proceed, BC Hydro must conduct 
a risk assessment for bird collisions under the current transmission line design. 
BC Hydro must determine if additional mitigation measures (e.g. line marking and 
diversions) could be implemented to reduce the risk, in consultation with 
Environment Canada. (p.84) 

The T8FNs support this recommendation. We note however that this is a “technical fix” 
that would not change the conclusions with respect to the significance of the effects of 
the proposed Project on migratory birds. Reducing bird collisions is not an adequate 
mitigation measure to address the extensive habitat loss that would result from the 
proposed Project. 
 

RECOMMENDATION 16. 

The Panel recommends that, should the Project proceed, BC Hydro be required 
to develop a Compensation Plan for non-wetland migratory birds in consultation 
with Environment Canada, and implement the plan to address significant adverse 
effects on Canada warbler, Cape May warbler, and bay-breasted warbler. The 
plan must be submitted to Environment Canada three months prior to any activity 
affecting the habitat. (p.85) 
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The Panel prefaced the above recommendation with the following: 

Given the concerns and uncertainties EC raised regarding effects of the 
Project, effectiveness of mitigation measures, and the low confidence of 
the modeling conducted by the Proponent, the Panel recommends the 
following… (p.84) 

The T8FNs view this recommendation as an attempt to respond to uncertainties 
concerning the magnitude of the significant effects of the proposed Project on migratory 
birds, as well as the anticipated significant adverse effects on wetlands, particularly 
valley bottom wetlands. Further to our response to Recommendation 5, the T8FNs are 
concerned that this recommendation also amounts an “environmental credit”, in which 
substantial costs of mitigation are deferred to some later date, while a project is allowed 
to proceed in the interim. 

6.4 UNGULATES 

The Panel agrees with BC Hydro that the Project would not likely cause 
significant adverse effects on moose, elk, white-tailed deer and mule deer. (p.87) 

In reaching the above conclusion, the Panel notes the following: 

The Panel acknowledges the numerous concerns about the methodology 
used for ungulates. The Panel believes that, although uncertainties remain 
regarding Project effects on ungulates, the extent to which BC Hydro’s 
results could have been underestimated remains unclear. However, the 
Panel doubts that effects could significantly be higher than what was 
predicted. (p.87) 

Despite the uncertainty regarding effects on ungulates, the Panel nonetheless 
concludes that effects will not be significant. The Panel has not provided any basis 
for the “doubts” that the effects could be significantly higher than what was 
predicted. 

 
RECOMMENDATION 17. 

The Panel recommends that, if the Project proceeds, the Proponent must, in 
collaboration with the Province, determine whether additional lands owned by BC 
Hydro or Crown Lands could be maintained as winter range for ungulates. (p.88) 

The T8FNs support this recommendation. However, the setting aside of additional 
potential winter range will not be sufficient to fully mitigate the effects on Aboriginal 
hunting. See Section 7.3 below. 
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RECOMMENDATION 18. 

The Panel recommends that, if the Project proceeds, the Ministry of Forests, 
Lands and Natural Resource Operations must conduct bi-annual ungulate 
surveys in Wildlife Management Units overlapping with the LAA during Project 
construction and for a period of 5 years after. This information must be provided 
to the Proponent to confirm the effects of the Project and used by the Ministry to 
determine if mitigation is required (for direct or indirect effects). (p.88) 

The T8FNs support this recommendation. However, we remain concerned that the 
substantial gaps in the baseline and analytical information concerning ungulates, 
as identified by our technical reviewer Dr. Scott McNay,17 will undermine the 
potential for the follow-up program to properly attribute potential effects to the 
proposed Project or to other causes, thereby confounding mitigation efforts. 

6.5 CUMULATIVE EFFECTS ASSESSMENT 

The Panel concludes that the wildlife species that would experience significant 
effects as a result of the Project would also experience significant cumulative 
effects. (p.91) 

The T8FNs support this conclusion. The Panel clarified this conclusion with the 
following statement, which is consistent with our understanding of the magnitude and 
severity of the contribution of the proposed Project to cumulative environmental effects: 

However, given the scale of the Project, the Panel believes the contribution 
of the Project to the cumulative effects would be serious and should not be 
disregarded because of the already significant cumulative effect in the 
region. (p.90) 

In reaching this conclusion, the Panel also noted the following: 

The Panel notes that the Proponent provided limited quantitative 
information for the RAA. The Panel agrees with participants that additional 
information on habitats available in the RAA, a description of potential risks 
of intra- and inter-species competition, an assessment of cumulative effects 
on wildlife movement, and a more exhaustive inclusion of potential future 
projects in the RAA would have been informative and improve the quality of 
the cumulative effects assessment. (p.90) 

The T8FNs concur with the Panel on the lack of quantitative information for the RAA. 
 
17 McNay, S. November 2013. Wildlife Valued Component: Furbearers, Ungulates and Large Carnivores. CEAR 

#1842. 
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The Panel concludes that given that fisher are blue-listed and likely already 
impacted by human pressures, the Project effects in combination with past, 
existing and future projects may cause significant cumulative effects. (p.91) 

The T8FNs support this finding. 
The Panel concludes that the Project would not likely cause significant 
cumulative effects on ungulates. (p.91) 

The T8FNs cannot support this finding, which is inconsistent with the knowledge and 
experience of T8FNs land users regarding the declining availability of ungulates for 
harvesting in the region. The Panel provides a potential explanation for the apparent 
contradictory information from participants: 

On one hand, participants stated their less successful hunts indicated a 
declining population over the years. On the other hand, FLNRO provided 
information that indicated moose populations in the region are stable, 
although subject to natural variations (see Section 6.4). The question is 
whether the population decline in the region observed by participants is 
due to less productive populations or whether the distribution of moose 
populations has changed and they are no longer associated with known 
hunting sites. (p.91) 

However, there is insufficient information provided to determine whether this explains 
the contradiction between information provided by FLNRO and Aboriginal traditional 
knowledge concerning ungulate populations. 

The effects of the proposed Project on hunting are addressed below in Section 7. 

7 CURRENT USE OF LANDS AND RESOURCES FOR TRADITIONAL 
PURPOSES 

7.1 PROPONENT’S METHODOLOGY 

The T8FNs concur with the following comment by the Panel concerning the Proponent’s 
methodology for evaluating the environmental effects of the proposed Project on current 
use of lands and resources for traditional purposes by Aboriginal peoples: 

The assumption that traditional practices of Aboriginal groups are 
adaptable requires a demonstration that alternative areas of equivalent 
value and quantity are available for traditional use. More specifically, for 
each aspect of this valued component (VC), the Proponent should have 
determined whether alternative areas in the traditional territory were 
comparable in terms of uses, environmental conditions, accessibility, 
proximity to Aboriginal communities, animal and plant species availability, 
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and intrinsic value to Aboriginal groups. The Proponent also should have 
looked at the potential for competition with other users of those areas and 
whether those areas are really available for traditional practices. The Panel 
considered these limitations of the Proponent’s methodology in making its 
determination of significance for all aspects of current use discussed 
below. 

7.2 CHANGES IN FISHING OPPORTUNITIES AND PRACTICES 

The Panel disagrees with BC Hydro and concludes that the Project would likely 
cause a significant adverse effect on fishing opportunities and practices for the 
First Nations represented by Treaty 8 Tribal Association, Saulteau First Nations, 
and Blueberry River First Nations, and that these effects cannot be mitigated. 
(p.103) 

The T8FNs fully endorse this finding. We also note the Panel’s analysis, which 
considered several important factors in making this determination, including the 
following: 

The Panel believes that the assessment of effects on fishing opportunities 
and practices needed to consider the effects on fish resources, taking into 
account preferred harvested species as well as the uniqueness of the area 
potentially affected and the value placed on that area by users. (p.102) 

7.3 CHANGES IN HUNTING AND NON-TENURED TRAPPING AND SUBSISTENCE 
TRAPPING OPPORTUNITIES AND PRACTICES 

The Panel disagrees with BC Hydro and concludes that the Project would likely 
cause a significant adverse effect on hunting and non-tenured trapping for the 
First Nations represented by Treaty 8 Tribal Association and Saulteau First 
Nations, and that these effects cannot be mitigated. (p.109) 

The T8FNs fully endorse this finding. We also concur with much of the Panel’s analysis, 
which considered several important factors in making this determination, including the 
following: 

The Panel believes that the assessment of effects on hunting and non-
tenured trapping needs to take into account the effects on preferred 
harvested species, as well as the uniqueness and the value of the area 
potentially affected. (p.102) 
The Panel notes the concerns of Aboriginal groups about increased 
competition due to additional access or fewer hunting sites. This concern 
was acknowledged for Saulteau and the four Nations represented by T8TA 
but was hardly addressed as a potential issue by the Proponent. 
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However, the Panel believes that the ability to traditionally hunt or trap a 
species could be impacted regardless of whether this species would 
become vulnerable as a result of the Project. The Project would reduce 
moose populations in the LAA and current populations would be disturbed 
and displaced which, the Panel believes, may in turn affect hunting 
success. The ability to traditionally hunt or trap could be adversely affected 
by hunters having to travel farther into unfamiliar or already-alienated 
territory as a result of prey displacement. Hunting success for other wildlife 
resources is likely to be impacted by the Project in the same way. (pp.108-
109) 

7.4 CHANGES IN OTHER TRADITIONAL USES OF LAND 

The Panel concludes that the Project would likely cause a significant adverse 
effect on other traditional uses of the land for the First Nations represented by 
Treaty 8 Tribal Association, Saulteau First Nations, and Blueberry River First 
Nations, and that some of these effects cannot be mitigated. (p.113) 

The T8FNs fully endorse this finding. We also concur with much of the Panel’s analysis, 
which considered several important factors in making this determination, including the 
following: 

Panel understands that for habitation sites that would likely be affected by 
the Project, BC Hydro would discuss appropriate mitigation with the owners 
and move affected habitations if possible. BC Hydro said it would follow 
mitigation processes that it has developed for tenure holders and apply that 
process in these cases. The Panel understands, therefore, that mitigation 
for loss of habitation sites may include compensation. Similar to how 
trappers and outfitters would be compensated for loses (sic), the Panel 
understands that there is no legal guidance on appropriate compensation 
and that compensation is based on negotiations between parties. The 
Panel’s recommendation made in Section 9.1.4.3 regarding trapping and 
guide outfitter compensation would be appropriate in this case as well. 
Although mitigation is proposed, the number of habitations potentially 
affected is high, especially for Saulteau First Nations and the First Nations 
represented by the T8TA. 
…  
The Panel also notes that the Project would adversely affect several 
traditional trails and navigation routes, nesting sites of eagles, and spring 
water sources and that these sources are important to Aboriginal people 
when using the land for traditional purposes. 
Because inundation as a result of the Project would permanently remove 
these resources, mitigation is not possible in all cases. (p.113) 
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With respect to the potential for mitigation of potential habitation sites through 
relocation, the T8FNs are concerned that the Panel may have misunderstood the role of 
habitation sites in T8FNs land use. These sites are selected based on the surrounding 
landscape and relocation cannot fully mitigate for the loss or loss of use of the 
landscape in that area. Successful relocation requires finding a suitable and equivalent 
(or better) site that allows similar opportunities to the site being replaced. 

The Panel concludes that the Project would likely cause significant adverse 
cumulative effects on current use of lands and resources for traditional purposes. 
(p.120) 

The T8FNs fully endorse this finding. We also note the Panel’s analysis, which 
considered several important factors in making this determination, including the 
following: 

The Panel has already concluded that the Project by itself is likely to cause 
a significant effect on current use of lands and resources for traditional 
purposes.  

 
RECOMMENDATION 19. 

The Panel recommends that, if the Project does not proceed, the Province, after 
consultation with affected local parties, remove the flood reserve in a manner 
that preserves the agricultural, wildlife and heritage values of the Peace River 
valley. (p.121) 

The T8FNs applaud this recommendation, which addresses a long-standing concern of 
the T8FNs, other Aboriginal groups in the territory, and affected land users in the Peace 
River Valley. 
 

RECOMMENDATION 20. 

The Panel recommends that the Province set aside the hunting, fishing and 
trapping rights in the Peace Moberly Tract for people holding Section 35 rights 
under the Constitution Act, 1982. The Panel also recommends that the Province 
and affected First Nations enter discussions on the Area of Critical Community 
Interest with a view to the harmonious accommodation of all interests in this 
land. (p.121) 

The T8FNs fully endorse these recommendations, which are intended to address long-
standing concerns of the T8FNs, particularly West Moberly First Nations, as well as 
Saulteau First Nation. 
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The T8FNs also wholeheartedly support the following conclusions of the Panel: 

The Panel takes note that Aboriginal groups consider that the Site C review 
process has not been conducted in a spirit of shared decision-making and 
that the Collaborative Management Agreements have set out, among other 
things, sector-specific consultation processes from which Site C has been 
excluded. As brought up at the hearing, several of the agreements have a 
bearing on the Project and it is clear to the Panel that there is the need for 
a comprehensive land use planning vision to prevent further unnecessary 
cumulative effects. The agreements to date have been narrow and 
sectional. The Panel sees a need for something more comprehensive. 
(pp.121-122) 

8 ASSERTED OR ESTABLISHED ABORIGINAL RIGHTS AND 
TREATY RIGHTS 

This Chapter of the JRP Report provides no conclusions or recommendations. The 
T8FNs are providing the following comments on Chapter 8 and Appendix 10 collectively 
as a response to the Panel’s mandate under section 2.3 of its terms of reference: 

The Joint Review Panel will receive: 

• information regarding the manner in which the Project may adversely 
affect asserted or established Aboriginal rights and treaty rights; 

• information provided by Aboriginal persons or groups regarding the 
location, extent and exercise of asserted or established Aboriginal 
rights and treaty rights that may be affected by the Project; and 

• information regarding any measures to avoid or mitigate potential 
adverse effects of the Project on asserted or established Aboriginal 
rights and treaty rights. 

8.1 AFFECTED ABORIGINAL GROUPS 

Section 8.1.1 dealing with Treaty 8 First Nations when read with Appendix 10 (subject to 
comments below) reasonably reflects the Treaty 8 First Nations submissions regarding 
the law applicable to Treaty No. 8. However, the following appear to have been 
overlooked: 

• Cumulative effects – the T8FNs raised a concern that the regions potentially 
affected by the proposed Project have already been degraded, which is not 
specifically mentioned. 

• Specific negative impacts – the T8FNs identified spiritual and cultural sites (as 
incidental rights) that would be in the inundation zone. 
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• Section 8.1.1.1 Duty to Consult is quite lean in its discussion. Section 4.2 of the 
submission of the T8FNs concerning Meaningful Resource Management18 had 
an extensive discussion on the lack of meaningful consultation by the Crown and 
BC Hydro.   

Appendix 10 

The T8FNs note the following respecting the materials in Appendix 10: 

• P. 429 – In the first full paragraph with the text starting with “For example…”, the 
reference should be to West Moberly not Badger. 

• P. 429 – In the second last paragraph, again the reference should be to West 
Moberly, rather than Claxton v. Saanichton Marina, which is a Douglas Treaty 
case. 

• P. 430 – Arctic grayling was identified by T8FNs members as a preferred 
species.  The reference in paragraph 2 references that they come to the area, 
but not that they are preferred. 

• P.431 – In its Closing Comments, the T8FNs made a series of 45 
recommendations that do not appear to be captured in this list of 
recommendations or elsewhere in the JRP Report. 

• P.431 – The reference to the Peace Canyon Energy Corp proposal was not put 
forward as an alternative but as an example of a project that was rejected by the 
Provincial Crown because of its potential impact on treaty rights. 

9 LAND AND RESOURCE USE   

9.1 OTHER HARVEST OF FISH AND WILDLIFE RESOURCES 

The Panel agrees with BC Hydro that the effects of the Project on harvest of fish 
would not be significant. (p.135) 

The Panel concludes that, if the Project proceeds, some tenured trappers and 
outfitters would be adversely affected by the construction and operation activities 
of the Project. If the Panel’s recommendation is implemented, this effect would 
not be significant. (p.141) 

RECOMMENDATION 21. 

 
18 Gailus, J. November 2013. Meaningful Resource Management for Treaty 8 First Nations. CEAR #1842 
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The Panel recommends that, if the Project proceeds, fair compensation should be 
offered to affected tenured trappers and outfitters for long term losses. (p.141) 

The T8FNs support this recommendation. We also note the following in the Panel’s 
analysis: 

The Panel disagrees with BC Hydro that trapping is pursued more as a 
lifestyle or subsistence activity rather than as a primary income source. The 
Panel heard the contrary at the hearing from Aboriginal trappers. Members 
of Saulteau First Nations presented evidence, in the community session 
and in confidence, that traplines have been used for family income for 
several generations and are also used for transmission of cultural 
practices. (p.137) 

The Panel concludes that more information is needed to assess the effects of the 
Project on harvest of wildlife resulting from an influx of workers from outside the 
Peace region and the opening of the territory by the construction of new access 
roads and the improvement of the road system. (p.143) 

RECOMMENDATION 22. 

The Panel recommends that, if the Project proceeds, BC Hydro must determine, 
in collaboration with applicable agencies, stakeholders and Aboriginal groups, 
what enforceable restrictions can be put in place with respect to the Project 
access road, and which existing roads in the vicinity and new roads built during 
construction should be decommissioned. (p.143) 

The T8FNs support this recommendation and endorse the conclusion that more 
information is required to assess the effects of the Project on harvest of wildlife resulting 
from an influx or workers. The development and implementation access restrictions, 
even if successful, would not alter the conclusions of Chapter 7 of the Panel Report with 
respect to the significance of environmental effects on traditional use activities. 

The Panel agrees with BC Hydro that the cumulative effects on harvest of fish and 
wildlife would not be significant. (p.145) 

The T8FNs are concerned about this conclusion, particularly considering the Panel’s 
analysis that immediately precedes it, which includes the following: 

As mentioned in previous chapters, the Panel believes that participants 
have demonstrated that the region has been impacted and is still being 
impacted by anthropogenic developments, including the two existing dams, 
which most likely had negative impacts on harvest. Foreseeable projects 
combined with Site C would also further reduce harvesting opportunities. 
The Panel notes that the Province has not lowered the catch and bag limits 



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  56 

despite regulations which have likely increased hunting opportunities in the 
RAA over the last three decades. These seem to indicate that past and 
existing effects on harvest are not significant despite the level of land 
disturbances. However, the Panel is aware that the region is continuing to 
develop and that pressures on harvest will increase with every new project. 
Depending on the level of development approved in the future, effects on 
harvesting could become significant. The Panel trusts that the Province will 
monitor the situation closely and act accordingly to maintain sustainable 
harvest. (p.144-145) 

This analysis of the Panel suggests that the Project would place further pressure on the 
availability of fish and wildlife resources, leading eventually to lowered catch and bag 
limits, decreased populations, or both. 

9.2 AGRICULTURE 

The Panel concludes that the permanent loss of the agricultural production of the 
Peace River valley bottomlands included in the local assessment area of the 
Project is not, by itself and in the context of B.C. or western Canadian agricultural 
production, significant. The Panel further concludes that this loss would be 
highly significant to the farmers who would bear the loss, and that financial 
compensation would not make up for the loss of a highly valued place and way of 
life. (p.150) 

The Panel agrees with BC Hydro that the Project would not cause cumulative 
effects on agriculture. (p.150) 

The T8FNs did not undertake a detailed assessment of the effects of the proposed 
Project on agriculture. However, we endorse the Panel’s finding that local farmers in the 
Peace River Valley would bear a significant loss and that financial compensation would 
not be adequate to address this loss. 

9.3 EFFECTS ON OTHER RESOURCE INDUSTRIES 

The Panel concludes that the Project would have negligible effects on the 
regional oil and gas, forest, and mineral and aggregate industries. 

The T8FNs did not undertake a detailed review of the assessment of effects of the 
proposed Project on other resource industries. 

9.4 TRANSPORTATION 
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The Panel concludes that the traffic at some places on Highway 97 is already 
dangerous, and during the period of construction, the Project would add to that, 
but there would be no residual effects after the construction period. If the Panel’s 
recommendations are implemented, this effect would not be significant during 
construction. (p.157) 

RECOMMENDATION 23. 

As proposed by BC Hydro, the Panel recommends that, if the Project proceeds, it 
must establish a current baseline of fog occurrences at Taylor Bridge and its 
approaches in Taylor, as well as follow-up monitoring during the first years of 
operation to evaluate the magnitude of any changes as a result of the Project. 
(p.159) 

RECOMMENDATION 24. 

The Panel recommends that, if the Project proceeds, BC Hydro must conduct 
monitoring of the Level of Service and road safety. Monitoring and a follow-up 
program shall focus on the following locations: 

• Highway 97 at Old Fort Road in Fort St. John, 

• Highway 97 at 100th Street in Fort St. John, 

• Highway 97 at 85th Avenue in Fort St. John, 

• Canyon Drive in Hudson’s Hope, 

• Beattie Drive in Hudson’s Hope, 

• Clarke Avenue in Hudson’s Hope. (p.159) 

RECOMMENDATION 25. 

The Panel recommends that, if the Project proceeds, BC Hydro’s Traffic 
Monitoring and Management Plan and associated work schedules must be 
prepared, subject to safety considerations, to minimize delays and nuisance 
caused by the realignment of Highway 29, particularly during peak visitor 
periods. (p.159) 

The T8FNs did not undertake a detailed review of the assessment of effects of the 
proposed Project on transportation. We concur, however, with the Panel’s conclusion 
that the traffic at some locations on Highway 97 is already dangerous. 

9.5 AIR NAVIGATION 

The Panel concludes that the Project would not result in significant adverse 
effects on air navigation. (p.160) 
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The T8FNs did not undertake a detailed review of the assessment of effects of the 
proposed Project on air navigation. 

9.6 WATER NAVIGATION 

The Panel concludes that the Project would have adverse effects on navigation 
use of the Peace River but that they would not be significant because the river 
would still be navigable above and below the dam site. The Panel further 
concludes that the loss would be significant for the small number of people who 
traverse the dam site. (p.171) 

The T8FNs concur with the finding of significance for those persons who navigate the 
area of the Peace River at the proposed dam site. The Panel’s analysis appears to have 
overlooked concerns respecting enhancements to navigation resulting from the 
development of the reservoir and the associated boat launches. The Panel did note the 
following in its analysis: 

Although BC Hydro proposed other mitigation measures to alleviate the 
effects of the Project on navigation, the Panel believes that the construction 
of new boat launches and ensuring that they are available as soon as 
possible is the only mitigation measure that is designed to mitigate effects. 
The other proposed mitigation measures, such as plans, funds, and 
technical support, would be helpful in encouraging navigational users to 
adapt to the new conditions of the river if construction proceeds, but do not 
reduce the significance of effects. For some Aboriginal groups, it may even 
elevate the impact due to increased access to hunting and fishing areas. 
(p.170) 

Presumably the “it” in the final sentence refers to the increased navigation facilitated by 
the development of boat launches. For the HRFN, navigation up the Halfway River 
would be substantially enhanced by reservoir creation allowing increased access for 
larger vessels over 15 kilometres further upstream. Concerns were raised by the 
Halfway River First Nation that this access would lead to increased harvesting of fish 
resources and increased access by non-Aboriginals to areas used by the HRFN.19 This 
effect of increased navigational access provides further support for the findings of the 
Panel in Chapter 7 respecting the significance of the environmental effects of the 
proposed Project on traditional use of lands and resources.   
 
19 Treaty 8 First Nations (T8FNs) Community Assessment Team. 2012. Site C Project: Initial Impact Pathways 

Identification Report. (Site C EIS, Volume 3, Appendix b7), at Appendix B – T8FNs Team Initial Impacts 
Identification Table Impact Pathway #32. 
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The Panel concludes that there would be no cumulative effects on navigation of 
the Peace River if the Project proceeds. (p.172) 

The T8FNs disagree with this finding. The previous hydroelectric developments have 
substantially impeded navigation of the Peace River. The development of the proposed 
Project would act cumulatively with the effects of these past projects. 

9.7 OUTDOOR RECREATION AND TOURISM 

The Panel concludes that the construction period would have an adverse effect 
on outdoor recreation activities associated with the Peace River, but this effect 
would not be significant. (p.180) 

The Panel concludes that the cumulative effects on outdoor recreation and 
tourism would not be significant. (p.181) 

The T8FNs did not undertake a detailed review of the assessment of effects of the 
proposed Project on recreation and tourism. However, the Panel appears to have 
overlooked the longer-term tourism potential in the Peace River Valley, particularly if 
Recommendation 19 concerning removal of the flood reserve is implemented. It has 
conducted its assessment on outdoor recreation and tourism based on the current 
condition of the Peace River Valley, not on what that condition could be if the Project did 
not proceed and the flood reserve were removed. 

10 COMMUNITY LIFE 

10.1 POPULATION AND DEMOGRAPHICS 

The Panel concludes that population effects would be primarily limited to the 
construction phase of the Project, when modest increments to the local and City 
population would occur. Because most of these effects would be limited to the 
construction phase, the Panel concludes these effects would not be significant. 
(p.184) 

In its impact pathways analysis,20 the T8FNs provided a list of valued components, 
which included “healthy communities, including for example social function, services 

 
20 Treaty 8 First Nations (T8FNs) Community Assessment Team. 2012. Site C Project: Initial Impact Pathways 

Identification Report. (Site C EIS, Volume 3, Appendix b7). 
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and infrastructure, and housing”. The same report elaborated on the potential 
implications of in-migration for the T8FNs, as follows: 

T8FNs Community Advisors expressed substantial concerns about direct 
in-migration for Site C Project jobs, indirect and induced population growth 
in and around Fort St. John during the labour and capital intensive 
construction stage of the Site C Project. Identified potential impact 
pathways related to population growth caused by the labour and business 
demand of the Site C Project included:  

• Development of new businesses that crowd out First Nations 
businesses’ market share and profitability;  

• Increased influx of non-Aboriginal people into an area where T8FNs are 
already an extremely visible minority group, with potential for increased 
racism and socio-economic marginalization of T8FNs members in Fort 
St. John;  

• An influx of young men, likely leading to increased social dysfunction in 
and around Fort St. John, and increase drugs, alcohol, crime and 
decrease sexual health (including pregnancy among young T8FNs 
women). These impacts will disproportionately impact on T8FNs 
members, many of whom live, work or go to school in Fort St. John and 
are vulnerable to social dysfunction for a variety of pre-existing 
systemic reasons;  

• Increased inflation and cost of living, which again disproportionately 
negatively affect First Nations, both those living on and off reserve;  

• Increased exposure to boom and bust effects. The large influx of 
people into the region for the construction phase may be short lived - 
“They are here for a number of years, the economy increases, then 
they leave and economy [shrinks]”. Previous research shows that 
Canadian First Nations people are more vulnerable to the bust side of 
economic cycles (Zietsma 2010);  

• Increased demand for social and health services, including both in Fort 
St. John but also among T8FNs members returning to their home 
communities with drug and alcohol addictions to deal with;  

• Increased demand on physical infrastructure, as well as reduced public 
safety due to traffic;  

• Increased demand on housing – less accessible/less affordable in Fort 
St. John and due to some T8FNs members being forced out of the Fort 
St. John housing market, subsequent crowding pressures in their home 
communities they return to; and  

• Higher food costs – less food security more poverty less disposable 
income.21  

The JRP Report addresses concerns about in-migration with the following: 

 
21 Ibid., at pp.15-16. 
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The demographics of those migrating to the region to work on the Project 
would likely mirror other natural resource development projects (i.e. in-
migrants would primarily be young, single males with considerable 
disposable incomes). While this would be most representative of the direct 
Project workforce, the indirect workforce would likely be more balanced, 
and would seek accommodation in the community as opposed to in the 
work camps. 

The Panel appears to rely on a conjecture about the potential diversity of the indirect 
workforce to address concerns regarding in-migration. However, the supposed diversity 
of the migrating population is irrelevant to almost all of the concerns raised above by the 
T8FNs. 

10.2 HOUSING 

Considering the mitigation commitments presented by BC Hydro to address 
housing issues related to the Project, the Panel is satisfied that there would not 
be significant adverse effects on housing solely as a result of the Project. (p.188) 

Immediately following this recommendation, the Panel states the following: 

However, what concerns the Panel is the potential for significant 
cumulative effects on the housing market resulting from the labour 
demands of the Project combined with those of other major activities in the 
region. Housing can become so scarce and expensive that those whose 
wages are not directly tied to resource development sectors, such as 
teachers, medical practitioners, other essential social service providers, 
and lower-wage workers or disadvantaged populations, can find 
themselves unable to afford suitable accommodations. 

The concern for disadvantaged populations raised by the Panel is consistent with 
concerns raised by Aboriginal groups, including the T8FNs. The Panel then proposes 
the following recommendation: 

RECOMMENDATION 26. 

The Panel recommends, regardless of whether or not the Project proceeds, that 
the Province give sympathetic attention to an extension of Fort St. John’s 
municipal boundaries so that contiguous urbanizing areas, plus a reserve, are 
brought within the planning, service, and taxation ambit of the City’s government. 
(p.188) 

This recommendation is insufficient and largely irrelevant to addressing the concerns 
about affordability of housing for Aboriginal people and other vulnerable populations 
living in Fort St. John, and does not address the concern that T8FNs members will seek 
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to move back to the reserves from Fort St. John in order to find accommodation, 
thereby exacerbating existing housing issues on the reserves.22 

10.3 COMMUNITY INFRASTRUCTURE AND SERVICES 

The Panel concludes that the general stress on community infrastructure and 
services caused by the Project could be managed with sufficient resources. The 
Panel is confident that mitigation in the form of additional resources would be 
provided by BC Hydro and appropriately managed by the communities (including 
municipalities) such that effects would not be significant. (p.193) 

The Panel prefaces this conclusion with the following statement: 

Aboriginal Affairs and Northern Development Canada is unlikely to provide 
funds in a timely way, and the Indian Act imposes difficulties regarding the 
raising of own-source revenues for community infrastructure and services. 
BC Hydro said during the hearing that Impact and Benefit Agreements with 
Aboriginal groups can include measures to address health and social 
service issues arising from the Project. In this circumstance, these 
agreements would be particularly important in mitigating potential effects 
on community services and infrastructure for Aboriginal groups. 
For impacts to First Nations communities as expressed by Aboriginal 
groups, the Panel believes that the effects from population increases on 
their services would likely depend on how many migrate to live on-reserve. 
The Panel believes this is likely to be a small number. 

The conclusions of the Panel respecting the number of Aboriginal persons likely to 
migrate back to the reserve are not substantiated by any evidence of previous migration 
patterns of T8FNs members in response to increased housing costs in neighbouring 
municipalities or other migration patterns of Aboriginal groups in other similar situations.  

RECOMMENDATION 27. 

The Panel recommends that, should the Project proceed, BC Hydro must include 
in its agreement with the City of Fort St. John expenses for Project-related costs 
of child and family welfare services. (p.193) 

While the T8FNs support the above recommendation, it is insufficient to address the 
concerns regarding community infrastructure and services identified by Aboriginal 
groups. 

 
22 Ibid., at Appendix B – T8FNs Team Initial Impacts Identification Table Impact Pathway #85 and #86.  
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10.4 EMPLOYMENT, LABOUR MARKETS AND LOCAL RESIDENTS 

The Panel concludes that the Project would further tighten a labour market where 
the unemployment rate is only 3.6 percent, and that it is in everyone’s interest to 
ensure that local Aboriginal workers are as well-equipped as possible to compete 
in that market. (p.196) 

The Panel further concludes that, with the implementation of the proposed 
mitigation measures, there should be no significant adverse effects on the labour 
market. (p.196) 

The additional issue is whether there will be significant benefits to the labour market, 
particularly long-term benefits for Aboriginal peoples. The mitigation (enhancement) 
measures identified in the JRP Report appear to consist of the following: 

• Recruiting workers from outside the region, and 
• Enhancing the local labour market participation rate and skill level of 

the population in the LAA, primarily through training and skills 
development, including specific programs focused on Aboriginal 
people. 

The first measure acknowledges that the main mitigation of effects on the labour force is 
to bring in workers from outside the region, presumably including temporary foreign 
workers.  This will do nothing to address the need for long-term stable employment of 
Aboriginal peoples in the region. 

While the second measure could contribute to long-term stable employment of 
Aboriginal people in the region, the development of the Project is not a prerequisite for 
training and skills development and the Project provides few long-term employment 
opportunities.  

RECOMMENDATION 28. 

The Panel recommends that, if the Project proceeds, BC Hydro must work with 
training institutions to focus on employment in indirect and induced sectors for 
Aboriginal workers, as these jobs are likely to be longer lived than those related 
strictly to construction. (p.196) 

With this recommendation, the Panel acknowledges that Aboriginal peoples are unlikely 
to obtain and unlikely to benefit from the construction employment created by the 
proposed Project, which composes the vast majority of the Project-related employment. 
The types of employment opportunities that would be “indirect and induced” by the 
Project are already available in the region as a result of other developments. If 
Aboriginal persons are not already obtaining that employment, the development of the 
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Project is not going to change that situation. The construction of the Project is not 
necessary to achieving long-term employment for Aboriginal peoples, and the Project 
cannot provide that kind of employment given the very low numbers of local operational 
jobs.  

If the intention is to create long-term employment in the Peace region, a better way to 
achieve that is through the continued development of the wind and gas resources in the 
territory, which will create much higher numbers of long-term positions, as noted in the 
following table comparing the employment opportunities of the resource portfolios 
considered in the EIS and the Integrated Resource Plan, as presented by the T8FNs at 
the Panel Hearings:23 

Portfolio Direct Construction 
Costs ($M) 

Construction 
Employment 

Operations 
Employment 

Clean (Wind only) $3,745 14569 524 

Clean + Thermal 
(Wind only) 

$2,927 11446 415 

Site C $5,775 44248 74 

 

10.5 LOCAL GOVERNMENT REVENUE 

The Panel concludes that revenues to be received from existing sources, together 
with payments contemplated in negotiations between the Proponent and local 
governments, would generally be sufficient to maintain current service quality 
levels. Several such agreements are already in place. No significant adverse 
effects are foreseen, nor are cumulative effects. (p.198) 

 
23 CEAR #2533. Nelson, S. and R. Hendriks. January 2014. Sustainable Economic Development for Treaty 8 First 

Nations. 
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The Panel further concludes that the negotiations of Impact and Benefit 
Agreements with local affected Aboriginal groups would generally be sufficient to 
maintain current service quality levels both on- and off-reserve. (p.198) 

The above conclusion concerning local Aboriginal government revenues to maintain 
existing services is not prefaced by any evidence or analysis by the Panel in its report. 
The Panel did make earlier assumptions concerning the potential for migration for 
T8FNs members back to the reserves (see Section 10.3 above). However, these 
assumptions are not based on any analysis of previous migration patterns of T8FNs 
members in response to increased housing costs in neighbouring municipalities or 
migration patterns of Aboriginal groups in other similar situations. 

The costs of these measures, if they were to be negotiated through an Impact Benefit 
Agreement (“IBA”), are unknown, and would be in addition to the costs of the Project 
already presented in the EIS.24 These costs would further contribute to the cost 
uncertainty acknowledged by the Panel in section 14.3 of the JRP Report: 

The Panel is unable to say whether these [cost] estimates are likely to be 
accurate. (p. 280) 

10.6 REGIONAL ECONOMIC DEVELOPMENT 

The Panel concludes that there would be excellent opportunities for new and 
existing jobs and businesses during the construction phase. (p.201) 

The T8FNs disagree with this conclusion, which is misleading. The employment and 
business opportunities provided by the proposed Project are short-term, require 
considerable skills development in order for them to be realized by much of the local 
and Aboriginal population, and will therefore largely accrue to persons living outside the 
region. Only a long-term government commitment to improving education and training of 
Aboriginal peoples from childhood onward will change this situation. In fact, the Panel 
acknowledges as much in its related analysis concerning regional economic 
development: 

It would seem that the constraints on economic development would more 
likely rest with skills availability rather than demand or access to capital. 
… 

 
24 BC Hydro. May 2013. Response to Working Group and Public Comments on the Site C Clean Energy Project 

Environmental Impact Statement. Technical Memo Project Costs, at p.4. 
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As stated in sections above, many, perhaps most, of the opportunities 
presented by the Project would flow to Canadians outside of the region. To 
a considerable degree, the claimed regional economic benefits would 
represent a transfer from other parts of the province. 
The measures BC Hydro contemplates to improve the competitiveness of 
Aboriginal resources are commendable, but a broader effort by senior 
governments is also required. (p.201) 

The conclusion applies largely, if not entirely, to those people with sufficient means and 
skills living outside the region who will locate temporarily to the region to take advantage 
of these “excellent” opportunities. 

11 HUMAN HEALTH 

11.1 AMBIENT AIR QUALITY 

The Panel concludes that, if the Project proceeds, there is a potential for health 
effects from a degradation of air quality in the region of Fort St. John, Taylor, 
Hudson’s Hope and for Aboriginal groups using areas close to the construction 
activities of clearing and burning, the construction of access roads and the 
realignment of Highway 29. The predicted results would have to be confirmed 
through monitoring and the mitigation measures adjusted if needed. These 
effects could be overcome with proper mitigation. If the Panel’s recommendation 
is [sic] implemented, there would be no residual effects. (p.208) 

RECOMMENDATION 29. 

The Panel recommends that, if the Project proceeds, BC Hydro must: 

• Add monitoring at sensitive receptor group locations to the monitoring 
plan for dust and smoke; 

• Prolong the monitoring proposed for the construction period into the first 
two years of operation for particulate matter and dustfall. In case of 
exceedances, appropriate mitigation measures must be implemented; 

• Identify places of high Aboriginal group use and develop mitigation 
measures should adverse effects be predicted at those locations; and 

• Ensure procedures are developed to warn and protect sensitive 
populations in cases of exceedance. (p.208) 
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With respect to the above conclusion and recommendation, the Panel notes the 
following in its analysis:25  

For habitation use areas outside this perimeter, BC Hydro would seek 
information from Aboriginal groups through pre-construction surveys 
because the information provided to date on location, nature, frequency, 
and timing of habitation use, had limitations in quantitatively assessing 
potential changes in ambient air quality parameters and possible effects on 
health at these locations. 
If they are located within the air quality assessment area, they would be 
added to the human health receptor list. If they are located in areas with 
predicted ambient air quality exceedances, they would be subject to 
mitigation measures designed for effects of air quality on health. (p.205) 

Presuming that affected Aboriginal groups would be willing to participate in the 
proposed pre-construction surveys, the limitations in the information could potentially be 
addressed. This is another example where potentially required mitigations would be 
identified and costed at some later date, adding to the indirect costs and cost 
uncertainties of the proposed Project. 

11.2 POTABLE AND RECREATIONAL WATER QUALITY 

The Panel disagrees with BC Hydro that there would be no effects on individual 
wells. There would be a risk of exceedances of drinking water quality guidelines 
for a number of wells. If the Panel’s recommendation is implemented, there would 
[be] no residual effects. (p.210) 

RECOMMENDATION 30. 

The Panel recommends that, if the Project proceeds, BC Hydro be required to 
monitor potentially affected wells, starting as soon as Project approval is 
received. Monitoring must be done twice a year for 10 years. If any changes are 
observed the owners must be informed. If any functionality problems such as 
poor water quality or low yield result from the Project, BC Hydro must work with 
the well owner(s) to provide an alternate source of potable water. (p.211) 

For the City of Fort St. John’s and the District of Taylor’s water supply wells, the 
Panel agrees with BC Hydro that exceedances of drinking water quality guidelines 
are not anticipated. (p.211) 

 
25 The quoted material appears under section 11.1.2 Views of Participants, but appears to be analysis by the Panel. 
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The T8FNs did not undertake a detailed review of the assessment of potable and 
recreational water quality. 

11.3 NOISE AND VIBRATION 

The Panel concludes that there are predicted exceedances of the BC Oil and Gas 
Commission guidelines and changes in sound levels at some receptors - above 5 
dBA at one residence and above 10 dBA at worker camps. If the Panel’s 
recommendation is [sic] implemented, there would be no residual effects. (p.217) 

RECOMMENDATION 31. 

The Panel recommends that, if the Project proceeds, BC Hydro must: 

• Design a work and noise management schedule that allows an 
uninterrupted eight hour sleep schedule for workers; and 

• Manage Project noise to provide quiet enjoyment to residents, even if it 
means temporary relocation. (p.217) 

The T8FNs did not undertake a detailed review of the assessment of noise and vibration 
impacts on human receptors. With respect to wildlife, the T8FNs anticipate that certain 
species will be deterred from the Project area during construction as a result of 
excessive noise and vibration, including as a result of increased traffic on construction 
and access roads. 

11.4 ELECTRIC AND MAGNETIC FIELDS 

The Panel agrees with BC Hydro’s conclusion that no adverse health effects 
associated with exposure to electric and magnetic fields are expected. (p.219) 

RECOMMENDATION 32. 

The Panel recommends that, if the Project proceeds, BC Hydro must measure 
post-construction electric and magnetic field levels at the right-of-way edge 
where habitation sites exist and communicate the results to occupants. If 
monitoring determines an exceedance of the International Commission on Non-
Ionizing Radiation Protection guidelines (4.2 kV/m) at a habitation site, BC Hydro 
must provide the necessary resources for relocation. (p.219) 

The T8FNs did not undertake a detailed review of the assessment of environmental 
effects of the proposed Project resulting from electric and magnetic fields on human 
receptors. In its analysis, the Panel noted the following: 

The Panel asked participants to identify the precise locations of First 
Nations habitation sites and their use. The Panel was provided with little 



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  69 

detail on these locations, how they are used, and for what duration. This 
leads to the conclusion that fieldwork is required to determine if any of 
these habitations would eventually be in or adjacent to the future 
transmission line corridor. (p.218) 

Presuming that affected Aboriginal groups would be willing to participate in the 
proposed pre-construction fieldwork, in the event that habitation sites need to be 
relocated this would entail an additional cost to the Project. As noted in section 7.4 
above, with respect to the potential for mitigation of potential habitation sites through 
relocation, the T8FNs are concerned that the Panel may have misunderstood the role of 
habitation sites in T8FNs land use. These sites are selected based on the surrounding 
landscape and relocation cannot fully mitigate for the loss or loss of use of the 
landscape in that area. Successful relocation requires finding a suitable and equivalent 
(or better) site that allows similar opportunities to the site being replaced. 

11.5 METHYLMERCURY IN FISH 

Regarding fish consumption data used by BC Hydro in the Mercury Human Health 
Risk Assessment, the Panel concludes there are no reliable data available at this 
point. (p.222) 

The T8FNs concur with this finding respecting the lack of reliable fish consumption data. 

RECOMMENDATION 33. 

The Panel recommends that, if the Project proceeds, BC Hydro must work 
cooperatively to obtain site-specific data from Aboriginal groups. The dietary 
information to be collected from potentially impacted groups should include: 

• Species and size of fish caught for consumption; 

• Location where fish are caught for consumption; 

• Consumption of fish by age group; 

• Parts of fish consumed; 

• Fish preparation methods; 

• Fish meal sizes by age group; 

• Fish meal frequency; and 

• Other relevant consumption information (e.g. events where consumption is 
higher over a short period of time such as a camping event). (p.223) 
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The Panel concludes that only monitoring of the fish in the reservoir and the 
consumption habits of the people would provide an adequate base for the 
development of effective mitigation measures for methylmercury. (p.223) 

The T8FNs concur with this conclusion, but note that the appropriate predictions should 
have been made prior to the submission of the EIS, and not following completion of the 
environmental assessment. We also note that the Panel has not requested the 
determination of baseline methylmercury levels in the affected population, something 
that is standard practice in other studies of the potential effects of methylmercury on 
human populations. 

Presuming the affected Aboriginal groups are willing to participate in the proposed 
dietary surveys, the resulting information will only be available for effects prediction and 
management following the environmental assessment.  

As noted by the Panel, “reliable data are required to test BC Hydro’s conclusion that “it 
is anticipated that people will not be required to change the frequency of consumption of 
fish caught in the LAA.” Considering the findings of the Panel with respect to the 
significant effects on fish, fish habitat and fishing by Aboriginal peoples for traditional 
purposes, it is anticipated that the T8FNs will not fish frequently, if at all, in the reservoir. 
However, as noted in the JRP Report a recent study conducted by West Moberly First 
Nations (March 2013) indicated elevated methylmercury concentrations in bull trout 
populations in the Crooked River, a tributary to the Williston Reservoir, more than 40 
years following inundation. It is possible that tributaries to the proposed reservoir, 
including the Halfway River, will experience similarly elevated levels of methylmercury in 
some species (including bull trout) that would necessitate changes in frequency of fish 
consumption for many years to come.  

RECOMMENDATION 34. 

The Panel recommends that, if the Project proceeds, the monitoring program 
must require the collaboration of Health Canada and include: 

• Involving local Aboriginal communities and the First Nations Health 
Authority in the design, implementation, management and interpretation 
and communication of results from the methylmercury monitoring program 
for fish; 

• Collecting representative data through collaboration with Aboriginal 
communities to enable meaningful sampling of the appropriate fish species 
and fish size in areas where groups harvest fish. The spatial extent of the 
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sampling program should include tributaries used by Aboriginal groups; 
and 

• Working with all levels of government to communicate information to 
Aboriginal groups and others regarding potential fish consumption 
advisories and other health-related bulletins or information as may be 
necessary. (p.223) 

RECOMMENDATION 35. 

The Panel recommends that, in the event that Health Canada determines a 
consumption advisory is needed, the Chief Medical Officer of Northern Health 
must be notified by Health Canada. The advisory should be designed and 
implemented in accordance with federal and provincial procedures for issuing 
fish consumption advisories. It should be issued using good practice including: 

• Culturally appropriate communications to Aboriginal groups; 

• Mechanisms to receive and respond to inquiries from local communities in 
regards to the advisories; and 

• A collaborative monitoring process with Aboriginal and other communities. 
(p.224) 

RECOMMENDATION 36. 

The Panel recommends that, if the Project proceeds, effective communication 
with Aboriginal communities and other stakeholders is required by Health 
Canada whether an advisory is needed or not. This should include: 

• Communication of the results of the Mercury Human Health Risk 
Assessment, including guidance for people consuming more than one 
species of fish and how they can continue to eat multiple species without 
exceeding the provisional tolerable daily intake for methylmercury; and 

• Communication of consumption limits in grams per week rather than 
servings per week. Further guidance should be provided as to what a gram 
of fish is equivalent to in order to make the communications more user-
friendly. (p.224) 

The recommended monitoring, consumption advisories and communication protocols 
are appropriate given the potential future circumstances. They will, however, be difficult 
and onerous for the Aboriginal groups to participate in effectively, even with appropriate 
human and financial resources, considering the widespread opposition to the proposed 
Project and the difficulties in conducting this kind of community-based research in the 
best of circumstances. 
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11.6 OTHER PARTICIPANT VIEWS RELATED TO HUMAN HEALTH 

In this section, the Panel notes the concerns raised by Aboriginal groups respecting 
effects of the proposed Project on community health, mental health, well-being, loss of 
identity, increased demands on health services and related impacts resulting from the 
proposed Project. The Panel provides no analysis or recommendations concerning 
these matters, concluding this section with the following: 

In response, BC Hydro said that impact benefit agreements can include 
provisions for Aboriginal groups to address such social issues as better 
access to health services, social services, and housing, as noted in Section 
10.3. The Proponent’s representative, Ms. Jackson, said “If the Treaty 8 
First Nations wished to negotiate with BC Hydro toward an impact benefits 
agreement, such funds would be available for their purposes in targeting 
the needed improvement areas, should they wish to use them in that 
manner.” (pp.224-225) 

Section 5.(1)(c) of the CEAA, 2012 requires the consideration of environmental effects 
in relation to an act or thing, a physical activity, a designated project or a project, 
including:  

with respect to aboriginal peoples, an effect occurring in Canada of any 
change that may be caused to the environment on  
(i) health and socio-economic conditions, 

The BC Environmental Assessment Act requires consideration of “environmental, 
economic, social, heritage or health effects” in environmental assessment of reviewable 
projects. 

Based on the requirements of the legislation, it is not appropriate for the Panel to have 
provided no analysis or advice to the Ministers concerning the potential health effects of 
the proposed Project identified in this section of the JRP Report.  

11.7 PANEL’S OVERALL ANALYSIS ON HUMAN HEALTH  

The Panel concludes that some homes close to the construction of the dam and 
in Hudson’s Hope shoreline protection activity area would experience an increase 
in noise combined with a degradation of the ambient air quality. (p.225) 

RECOMMENDATION 37. 

The Panel recommends that, if the Project proceeds, where monitoring indicates 
that homeowners are experiencing serious nuisance as a result of the Project, BC 
Hydro be required to mitigate those effects, up to and including relocation if 
necessary. (p.225) 
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The T8FNs did not undertake a detailed review of the assessment of environmental 
effects of the proposed Project resulting from the development of the shoreline 
protection in Hudson’s Hope. 

The Panel agrees with the Proponent that there would be no significant adverse 
effects on human health taking into account the mitigation measures proposed by 
the Proponent and the Panel recommendations. (p.225) 

This conclusion rests entirely on the development and implementation of measures that 
have yet to be determined or evaluated in terms of effectiveness or costs. In many 
instances, their effectiveness depends on the willing participation of Aboriginal groups 
opposed to the proposed Project to identify specific habitation sites (i.e. air quality and 
electromagnetic field monitoring and mitigation) and to participate in challenging 
community-based research (i.e. methylmercury monitoring and mitigation). In the case 
of community and mental health issues, the Panel has conducted no analysis, reached 
no conclusions and made no recommendations.  

Because of the uncertainty in the assessment, the Panel concludes that there is 
no need at present to do a cumulative effects assessment on health indicators 
but that one may be required once effects are confirmed through monitoring. 
(p.226) 

Uncertainty in the assessment is not a reason for concluding that there is “no need” for 
a cumulative effects assessment but is a reason for concluding that such an 
assessment cannot be undertaken at this time. Health effects need to be determined for 
the purposes of the environmental assessment, so that they can be used in decision-
making about the proposed Project and so that appropriate mitigation measures can be 
identified in order to determine the significance of residual effects. These mitigation 
measures also need to be calculated in order to compare the proposed Project to the 
available alternatives.  

The T8FNs are concerned that this recommendation amounts to yet another example of 
an “environmental credit”, in which both human and financial costs of mitigation are 
deferred to some later date “once effects are confirmed through monitoring”, while a 
project is allowed to proceed in the interim. 

12 HERITAGE RESOURCES 

12.1 PHYSICAL HERITAGE  
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The Panel concludes that residual adverse effects on physical heritage resources 
caused by the Project would be adverse and significant. (p.233) 

The T8FNs fully endorse this finding. 

RECOMMENDATION 38. 

The Panel recommends that, if the Project proceeds, BC Hydro must monitor 
reservoir erosion during occurrences of low reservoir levels and investigate, 
according to the requirements of the Archaeology Branch of the Ministry of 
Forests, Lands and Natural Resource Operations, any potentially new-found sites 
and carry out emergency salvage. (p.233) 

The above recommendation needs to be viewed in the context of the following: 

Further mitigation measures would include scheduled monitoring of the 
reservoir for shoreline erosion in the first five years. The need for additional 
monitoring would be evaluated after the fifth year. In the event of low 
reservoir occurrences for scheduled and unscheduled maintenance, 
emergency salvage and systematic data collection of exposed resources 
would help to mitigate the potential effects of erosion and the unauthorized 
collection of heritage materials. (p.229) 

Monitoring is not a mitigation measure, though the findings of monitoring could inform 
the implementation of mitigation measures. The T8FNs are concerned that the above 
physical heritage monitoring will be insufficient to address the changes in erosion that 
will occur along the reservoir shoreline, including in relation to drawdown events, for 
several decades following development of the proposed Project. 

RECOMMENDATION 39. 

The Panel recommends that, if the Project proceeds, BC Hydro must conduct 
monitoring of shoreline erosion downstream (for approximately 2 km) as part of 
its chance find procedures to determine if physical heritage resources are 
affected. The Panel recommends that BC Hydro undertake this monitoring for any 
spills from the Project reservoir, for a period of 2 years. (p.233) 

The T8FNs are concerned that this monitoring time period will be insufficient to address 
the changes in sedimentation and erosion that will occur downstream of the proposed 
Project for several decades following development of the proposed Project. 

RECOMMENDATION 40. 

The Panel recommends, if the Project proceeds, that BC Hydro must continue its 
collaboration with First Nations and the Métis Nation British Columbia, for the 
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days committed on ground truthing for the identification of any burial sites that 
the Project may disturb. (p.233) 

RECOMMENDATION 41. 

The Panel recommends that, if the Project proceeds, BC Hydro must provide 
sufficient funds to local accredited facilities in close proximity to the Project to 
curate and display the recovered resources. The Panel further recommends that 
these funds be provided only to facilities that agree to work with Aboriginal 
groups on the display and curation of those artifacts. (p.233) 

The T8FNs note the following in the Panel’s analysis relating to the prior two 
recommendations: 

The Panel agrees with participants who stated that removing an artifact 
from its location removes some of its heritage value. It appears to the 
Panel that, despite the implementation of mitigation, only avoidance would 
result in an elimination of effect, and there would be a loss of many Class I 
sites in the LAA regardless, should the Project proceed. (p.232) 

The T8FNs strongly object to the inundation or relocation of burial sites in the Peace 
River Valley to accommodate the proposed Project. As noted by the Panel, “only 
avoidance would result in an elimination of effect”. This avoidance is possible through 
the development of wind, natural gas and other alternatives to the proposed Project. 

The Panel concludes that the cumulative adverse effects on heritage resources 
would be significant. (p.234) 

The T8FNs fully endorse this finding. In making its determination, the Panel noted the 
following: 

BC Hydro conducted its cumulative effects assessment on the basis that a 
particular site was affected by the Project, combined with past, present, 
and reasonably foreseeable projects. The Panel disagrees with this 
approach and views the assessment of heritage resources more broadly. 
…  
The Panel is swayed by the argument and believes that, based on the 
historical information provided about the river and the number of Class I 
sites in the LAA, other areas along the river contained many sites that have 
been lost. The significance of the LAA indicates the value of the area and 
underlines the potential for past and future loss to culture and science. 
(pp.233-234) 

12.2 CULTURAL HERITAGE 
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The Panel concludes that there would be significant adverse effects of the Project 
on cultural heritage resources for both Aboriginal and non-Aboriginal people. 
(p.238) 

The T8FNs fully support this finding. In making this determination, the Panel noted the 
following in its analysis: 

The Panel determines that the loss of the cultural places as a result of 
inundation, for Aboriginal and non-Aboriginal people, to be of high 
magnitude and permanent duration and be irreversible. 
The Panel believes that the mitigation measures proposed by BC Hydro for 
physical heritage may help attenuate effects to cultural heritage but will not 
alleviate the Project’s effects on the intangible cultural heritage for 
Aboriginal people. (p.238)  

12.3 VISUAL RESOURCES 

The Panel concludes that the effect of the Project on visual resources would be a 
significant adverse effect. (p.240) 

The T8FNs fully support this conclusion. In reaching its conclusion, the Panel noted the 
following: 

The Panel recognizes that the change in landscape is at the essence of 
constructing the Project and that, aside from the mitigation proposed, it is 
an immitigable effect. The Panel believes that for some people, particularly 
residents that attended the hearing, this effect would be significant. 

13 ENVIRONMENTAL PROTECTION AND MANAGEMENT 

13.1 GHG EMISSIONS 

The Panel concludes that the Project would produce more power per gram of 
CO2e than any alternative (non-nuclear) over its lifetime. (p.243) 

The Panel agrees with BC Hydro that the Project’s effects on greenhouse gases 
would not be significant. (p.243) 

The Panel agrees with BC Hydro that the contribution of the Project to the 
provincial, national and global problem would not be significant. (p.243) 

The T8FNs did not undertake a detailed review of the assessment of GHG emissions 
from the proposed Project. 
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13.2 EFFECTS OF THE ENVIRONMENT ON THE PROJECT 

The Panel concludes that the design of the Project adequately accounts for 
possible adverse effects of the environment on the Project. (p.249) 

The T8FNs did not undertake a detailed review of the assessment of possible adverse 
effects of the environment on the proposed Project. 

13.3 ACCIDENTS AND MALFUNCTIONS 

The Panel concludes that the effects of the Project from minor accidents and 
malfunctions are not likely to be significant and that BC Hydro has demonstrated 
appropriate diligence in its analysis and proposed mitigation. (p.253) 

The T8FNs did not undertake a detailed review of accidents and malfunctions resulting 
from or in conjunction with the proposed Project. 

The Panel concludes that a Site C dam breach would result in significant adverse 
effects, but that the probability of failure occurring is remote. The Panel further 
concludes that any effects of a cascading dam failure would result in significant 
cumulative effects, but that the probability of cascading failure is extremely 
remote. (p.254) 

The wording of this recommendation appears to be inaccurate or requires some 
explanation. A failure of the WAC Bennett Dam would almost certainly result in failure of 
the Site C Dam as a result of the release of substantial volumes of water in the Williston 
Reservoir over a period of many weeks or months depending on the nature of the 
failure. The WAC Bennett Dam is already over 40 years old, has experienced a dam 
incident related to its structural integrity that requires ongoing maintenance, and its 
design does not have the benefit of knowledge gained in the past 50 years. Site C 
would be a newer dam and would benefit from recent and future design knowledge. It is 
difficult to see how the failure of the WAC Bennett Dam is less likely than failure of the 
proposed Site C Dam.  

RECOMMENDATION 42. 

The Panel recommends that, if the Project proceeds, BC Hydro be required to 
conduct an assessment of the impacts of a multiple cascading dam breach and 
share the results of that study with the Government of Alberta and the authorities 
of the towns that would be affected. The Panel recommends that BC Hydro 
consult with Alberta and emergency management officials in both provinces on 
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communication and contingency plans to address the potential occurrence of a 
multiple cascading dam breach. (p.254) 

The requested assessment of impacts of a multiple cascading dam breach was 
undertaken for the Lower Churchill Project, proposed for construction downstream from 
an existing large dam at Churchill Falls, as part of the environmental assessment 
process. The assessment of cascading dam failure was provided to potentially affected 
communities and the Joint Review Panel for the Lower Churchill Project to assist in 
assessing the potential effects of the proposed new facilities. 

Throughout the assessment, the Panel appears to have overlooked the concerns raised 
by the T8FNs respecting the potential for the development of the reservoir for the 
proposed Project to shift the HRFN reserve into the inundation zone of a dam failure at 
WAC Bennett Dam. The implications and responsibilities of living within the inundation 
zone were discussed in Hudson’s Hope during the hearings and are not immaterial.26 

13.4 CUMULATIVE EFFECTS ASSESSMENT 

In reaching its conclusions and recommendations concerning cumulative effects 
assessment, the Panel noted the following: 

While the Panel understands that, according to the CEAA Operational 
Policy Statement, past or existing physical activities may be helpful in 
predicting the effects of a designated project, it is not the sole intent of 
assessing past or existing projects. The Panel believes that providing a 
narrative with no analysis or conclusions on the cumulative effects of the 
existing hydroelectric facilities does not suit the needs of a cumulative 
effects assessment. 
… 
The Panel believes that the assessment of cumulative effects would have 
benefited from evaluating the ongoing effects of the existing dams and from 
an evaluation of effects that have occurred in the past that may not be 
reflected in the current baseline (e.g. loss of riparian habitat). 
In light of the information outlined above, the Panel considered the effects 
of the existing hydroelectric facilities as past and ongoing effects in its 
assessment of cumulative effects. (p.259) 

The T8FNs support the above views of the Panel respecting the conduct of the 
cumulative effects assessment by BC Hydro for the proposed Project. 

 
26 CEAR #2154. Proceedings at Hearing, December 13, 2013 Volume 6 Hudson’s Hope, British Columbia , inter alia 

pp.110, 169, 198 
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The Panel concludes that, whether the Project proceeds or not, there is a need for 
a government-led regional environmental assessment including a baseline study 
and the establishment of environmental thresholds for use in evaluating the 
effects of multiple, projects in a rapidly developing region. (p.261) 

RECOMMENDATION 43. 

Given the rapid developments foreseen for northeast B.C., Ministers may wish to 
consider commissioning a regional baseline study and environmental 
assessment as a public good and a basis for planning and regulating all activities 
requiring review. Such a study would greatly assist future proponents in all 
sectors, notably oil and gas, forestry, mining and energy production. (p.261) 

The T8FNs support the intention of this recommendation. Given that the Panel 
concluded immediately above that there was a “need” for a regional environmental 
assessment, the wording in this recommendation should have been more direct by 
requesting the Ministers to commission a regional baseline study rather than simply 
recommending that they “may wish to consider” doing so. 

Because of the importance of cumulative effects assessment, the Panel 
concludes that there is a need to improve and standardize cumulative effects 
assessment methods. (p.262) 

RECOMMENDATION 44. 

Whether the Project proceeds or not, the Panel recommends that the Canadian 
Environmental Assessment Agency undertake, on an urgent basis, an update of 
its guidance on cumulative effects assessment, taking into account the views of 
the provinces. (p.262) 

The T8FNs fully agree with the need to improve and standardize cumulative effects 
assessment methods. We note, however, that the Panel identified several shortcomings 
in the Proponent’s approach to cumulative effects assessment that did not relate to 
existing methods but to the failure of the government agencies, including the Crown 
Agencies, to require BC Hydro to appropriately implement those methods in its 
cumulative effects assessment. 

13.5 CAPACITY OF RENEWABLE RESOURCES 

The Panel concludes that because of the significant adverse effects identified on 
some renewable resource valued components in the long-term, if the Project is to 
proceed, there would be diminished biodiversity and reduced capacity of 
renewable resources. (p.266) 
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The T8FNs fully support this conclusion. As noted in numerous submissions by 
Aboriginal groups and others during the Panel Hearings, the Peace River Valley is 
unique, rich in biological and cultural diversity. The Panel noted the following 
perspectives of the T8FNs in its report: 

Participants, particularly from Aboriginal groups, stated that the 
conservation of biodiversity and existing resources in the area was 
important for future generations. Members of various First Nations spoke 
about the potential negative effects that the development of the Project 
would have on future generations, limiting their children, grandchildren, and 
great-grandchildren in continuing their cultural practices. These participants 
said that they are responsible for keeping the land for those future 
generations, a responsibility bestowed upon them by the Creator. 

13.6 ENVIRONMENTAL MANAGEMENT PLANS, FOLLOW-UP AND MONITORING 

Subject to the recommendation below, the Panel is satisfied with the Proponent’s 
environmental management, including its mitigation measures, monitoring 
programs, and follow- up programs. (p.270) 

RECOMMENDATION 45. 

The Panel recommends that, if the Project is to proceed, all recommendations of 
the Panel directed to BC Hydro and mitigation measures proposed by BC Hydro 
become conditions of Project approval. (p.270) 

The T8FNs note that on numerous occasions, the Panel concluded that notwithstanding 
the implementation of mitigation measures and even presuming that such measures 
perform as intended, there remain numerous significant residual environmental effects 
that cannot be mitigated. 
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14 PROJECT PURPOSE, COST, AND BENEFITS 

14.1 PURPOSE OF THE PROPOSAL 

The Panel rejects, as a governing purpose, the maximization of the hydraulic 
potential of the Peace River. (p.272) 

The T8FNs applaud the Panel for this conclusion. The Panel accepted the T8FNs 
arguments in rejecting the Proponent’s proposed purpose “to cost-effectively maximize 
the development of the hydroelectric potential of the Site C Flood Reserve”.  The Panel 
pointed out that: 

If accepted, this third objective would tilt the scales heavily in favour of Site 
C as against any other supply possibilities. Because it would render 
nugatory much of this Panel’s Terms of Reference, the Panel assumes this 
was not the intention of the two governments. (p. 271) 

14.2 PROJECT BENEFITS 

The Panel concludes that the Project must rest on its main claims - that it would 
supply electricity that B.C. customers need and would pay for, at a lower 
combination of cash and external costs than any alternative - and not on regional 
economic benefits. (p. 279) 

The T8FNs support the conclusion that the Project must rest on its main claims - that it 
would supply electricity for which there is a need, at lower cost than any alternative. 
However, we note that regional economic benefits of alternative electricity resources, 
including wind and natural gas, would very likely exceed those that would be created by 
the Project, in terms of creating long-term employment and business opportunities.  

For the T8FNs, the conclusion stated here, that the Project must rest on its main 
claims, also applies to the analytical and temporal framework presented by the 
Proponent. Having built its claims around an analysis of alternatives for the period 
2014-2033, it is not acceptable for the Panel to suggest that, even if the need for the 
Project on the timetable set forth has not been presented (p. 306), and the Project is not 
superior to the alternatives under the analysis presented (p. 298), the Project is 
nevertheless justified based on some undefined “long term” analysis, which was never 
presented in detail.  

As detailed below, this approach — taken by the Panel in its concluding Reflections — 
directly contradicts its conclusion stated here, that the Project must rest on its claims. 
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14.3 PROJECT COSTS 

The Panel expressed considerable scepticism as to the reliability of the Proponent’s 
cost estimates, both for the Project and for the alternatives. 

The Panel is unable to say whether these [cost] estimates are likely to be 
accurate. (p. 280) 

It points out that the cost estimates are only claimed to be accurate within a range of -
15% to +30% (a “Class 3” estimate), and then goes on to state, as a conclusion, that it 
has no opinion on the accuracy of the cost estimates, even within such a large range: 

The Panel cannot conclude on the likely accuracy of Project cost estimates 
because it does not have the information, time, or resources. This affects all 
further calculations of unit costs, revenue requirements, and rates. (p. 280) 

Consequently, the Panel recommends a referral to the BCUC to verify the Project’s 
costs and rate impacts (revenue requirements).   

RECOMMENDATION 46. 

If it is decided that the Project should proceed, a first step should be the referral 
of Project costs and hence unit energy costs and revenue requirements to the 
BC Utilities Commission for detailed examination. (p.280) 

However, the Panel fails to specify that the Project should not proceed unless the 
BCUC confirms the Proponent’s cost estimates, as well as its need and the alternatives 
analysis (the subject of later recommendations). Instead, it appears to take the unusual 
position that the decision as to whether or not the Project should proceed should be 
made prior to the inquiry that it, in the same sentence, recommends.   

If the BCUC were to find that BC Hydro understated the Project costs by half, this would 
affect the decision to proceed with the Project.  Furthermore, even if the cost estimate is 
deemed accurate, the actual costs could still turn out to be 30% higher, under a Class 3 
estimate, and the financial benefits of Site C would be substantially reduced. 

If additional verification is needed as to the Project cost, that must necessarily be 
done before the decision is made to proceed with the Project, not after. 
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15 THE NEED FOR AND ALTERNATIVES TO THE PROJECT 
The estimation of future need of energy and power are based on two elements: the load 
forecast, and the amount of load growth that can be met through demand-side 
management.  The Panel described these two factors under the headings “Demand” (s. 
15.1) and “Demand Moderation” (s. 15.2).   

15.1 DEMAND 

The Panel identifies serious concerns about BC Hydro’s load forecast: 

Historically, utility demand forecasts tended to overestimate the actual 
demand growth. BC Hydro aims for its forecasts to err evenly on both sides 
of actual, and claims that, in the relatively short run, the average forecast 
error has been less than 1 percent. The Panel notes, however, that the 
difference between sales forecasts and actuals from 2005 to 2011 were 
seriously askew in 5 of those 7 years, a period that included the unusual, 
but repeatable, recession of 2008–2009. The Panel further notes that the 
2012 load forecast is substantially lower than 2011: by four percentage 
points, on average, for the 2013–2032 period. The difference is roughly half 
of what Site C would provide. (p.286) 

In other words, in just one year, from 2011 to 2012, BC Hydro’s load forecast fell by an 
amount equivalent to half of the load of Site C.  Though it normally publishes load 
forecasts in December of each year, BC Hydro has yet to make public its 2013 load 
forecast.  It is regrettable that the Panel failed to insist on this information in its 
closing session with BC Hydro, held in January 2014. It is entirely possible that the 
supposed need for Site C will simply evaporate with declining load forecasts in coming 
years. 

The Panel noted that utility forecasts have a built-in bias to overestimate future demand: 

One factor affecting utility forecasting is a tendency to regard the costs of a 
too low forecast as greater than the costs of over-building to a too high 
forecast. Insufficient capacity is seen as calamitous: brownouts, rotating 
blackouts, or expensive emergency purchases from uncertain suppliers 
might result, and the regulatory, public, and political pressure might be very 
high. Recent experience in Newfoundland produced “language…that was 
quite elevated.” Legislation reinforces this bias. (p. 286) 

Later in the JRP Report, the Panel added the following passage: 

BC Hydro as a matter of policy and law does not base its plans on 
unproven or speculative resources, prices, or behaviours and therefore will 
tend to have a forecasting bias toward over-estimating demand. Still, the 
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avoidance or even delay of unnecessary economic, environmental, or 
social costs is a valid objective, and BC Hydro ought to have an active 
capacity for scanning the globe and testing promising new techniques both 
for supply and for demand moderation. It is not unreasonable to hope that 
every succeeding IRP will increase the contribution of innovations seen 
today as not well enough understood to be counted upon. (p. 305) 

The Panel has thus provided several important reasons for doubting the long-term 
validity of BC Hydro’s 2012 load forecast. 

The Panel only makes the following three conclusions with respect to this issue. 

The Panel concludes that BC Hydro’s forecasting techniques are sound, but 
uncertainties necessarily proliferate in long-term forecasts. (p.285) 

The Panel did not evaluate the extent to which that uncertainty undermines the 
arguments in support of the Project. 

The Panel concludes that it is unlikely that the transmission and liquefaction 
energy requirements of the new liquefied natural gas industry will be satisfied by 
any source except natural gas itself, and thus that BC Hydro’s Integrated 
Resource Plan sensitivity scenario of “Low Liquefied Natural Gas” forecast is 
most likely correct. (p.286) 

While the Panel correctly concludes that liquefaction and transmission energy will come 
from gas itself, implying that LNG loads will not exceed BC Hydro’s “Low Liquefied 
Natural Gas” forecast, it provides no reason for its assumption that the 823 GWh/yr in 
that forecast will in fact be required.  It should have added, “at most”. 

The Panel concludes that, basing a $7.9 billion Project on a 20-year demand 
forecast without an explicit 20-year scenario of prices is not good practice. 
Electricity prices will strongly affect demand, including Liquefied Natural Gas 
facility demand. (p.287) 

The Panel appears to have overlooked the fact that BC Hydro’s IRP does have a 20-
year scenario of prices (cited in the T8FNs’ expert report27).  The problem is not that the 
price scenario was lacking, but that its implications were not properly accounted for, 
either in the Proponent’s analysis or in the JRP Report. 

 
27  BC Hydro, Final Integrated Resource Plan, Appendix 5A. 
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From all these conclusions, the Panel makes only one recommendation: 

RECOMMENDATION 47. 

The Panel recommends that BC Hydro construct a reasonable long-term pricing 
scenario for electricity and its substitutes and update the associated load 
forecast, including Liquefied Natural Gas demand, and that this be exposed for 
public and Commission comment in a BC Utilities Commission hearing, before 
construction begins. (p.287) 

The point of having the BC Utilities Commission review pricing and the load forecast is 
unclear if construction of the Site C project is already approved.  If the Panel is 
recommending that the BCUC review the load forecast and the prices that can be 
obtained from exporting surplus power, there can be only one reason: the Panel is not 
convinced of the justification of the Project.  This is made explicit later on, when the 
Panel wrote, in section 15.6: 

The Panel concludes that the Proponent has not fully demonstrated the need for 
the Project on the timetable set forth. (p. 306) 

But if that is the case, the appropriate recommendation is that the BCUC review takes 
place before the decision is made whether or not to proceed with the Project.  

On several occasions in this Chapter of the Panel Report — and for reasons that are 
unclear — the Panel report’s conclusions and recommendations fail to connect 
the dots laid out in its text.   

15.2 DEMAND MODERATION 

The Panel correctly points out that BC Hydro has put its DSM program at risk through 
budget cutbacks: 

In its November 2013 Integrated Resource Plan (IRP), BC Hydro 
announced a cutback in its DSM expenditures for 2016–2017 as a cash-
saving measure, expressing an untested confidence that they could 
subsequently be ramped up to meet the level targeted for 2022. (p. 289) 

It also points out that: 

BC Hydro retreated from its previous DSM 3 to DSM 2 during its IRP 
discussions with the Province, apparently as a means of saving some $320 
million between 2015 and 2022.  (p. 290) 

The Panel also expresses scepticism at the Proponent’s justification for rejecting DSM 
Options 4 and 5: 
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DSM 4 and 5 are rejected based on “political acceptability,” though not 
enough detail is presented about their content, especially DSM 4, to justify 
that conclusion. (p. 290) 

The Panel then formulates three conclusions about Demand Management.  These 
conclusions are significant – but also inadequate – for the reasons described below. 

The Panel concludes that the demand-side management yield ought to at least 
keep up with the growth in gross demand, and therefore the potential savings 
from 2026 to 2033 may be understated. (p. 291) 

The Clean Energy Act (objective 2b) calls for DSM to account for at least 66% of load 
growth through 2020. Under BC Hydro’s Base Resource Plan, this percentage falls off 
to 61% in 2030, and to 55% in 2033.  Assuming that British Columbia will maintain its 
commitment to DSM over the long term, the Panel is quite justified in concluding that 
the savings in later years may be understated. However, the reader is left to his own 
devices to deduce the inevitable corollary – that its perceived need for new power 
may also be overstated. 

Using BC Hydro’s price elasticity of demand of -0.57, accepting BC Hydro’s 
forecast of gross demand, and positing a real price increase of 50 percent from 
2014 to 2033, the Panel concludes that net demand in 2033 is likely to be about 65 
terawatt hours. (p. 291) 

The 2033 net load of 65 TWh identified here by the Panel is more than 4 TWh less than 
the 69.2 TWh proposed by BC Hydro (see its errata letter to the Panel, dated May 9, 
2014).  This difference is enormous, representing 80% of the energy capability of Site 
C.  Yet the Panel did not rely on this finding, either in its own Table 16 (see Appendix 1, 
pages 2-3), or in its overall conclusions as to the need for the Site C Project.   

See additional comments below, regarding the Panel’s use of elasticity. 

The Panel concludes that demand management does not appear to command the 
same degree of analytic effort as does new supply. (p. 291) 

In making this conclusion, the Panel has failed to point out the implications of its own 
findings, and therefore does not draw any conclusions with respect to the need for the 
Project or the alternatives to it.  

In fact, the Panel had before it quantitative evidence, presented by the T8FN’s expert 
Philip Raphals of the Helios Centre, demonstrating that increased reliance on DSM 
made the Project unnecessary.  The Panel made only one brief mention of this study: 
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T8TA conducted its own analysis of the alternatives to the Project and 
concluded that “the superiority of Site C in relation to the alternatives has 
not been demonstrated,” and that “for every one of the scenarios reviewed, 
both alternate scenarios displayed present value costs significantly lower 
than the Site C portfolios proposed by BC Hydro.” (p. 295) 

Specifically, this evidence included DSM Option 3 and some DSM Capacity Initiatives.  
(It did not even go as far as using DSM Options 4 and 5, invoked by the Panel.)  The 
Panel in no way refuted the Helios study’s methodology or its conclusions, nor did it 
provide any reasons for ignoring its conclusions.  

There are also several inconsistencies in this section of the JRP Report.  On page 287, 
the Panel described the “forecast net energy yields” for DSM Options 2 and 3 as 
“closely similar”, and on p. 289 it states that: “the difference in yield between DSM 
options 2 and 3 is small”.  But on p. 309, it acknowledges that “BC Hydro also 
calculated that going to DSM 3 would reduce demand by 1.4 TWh by 2021 over 
DSM 2”.  This is no small amount: it is almost twice the LNG demand forecast by the 
Panel by 2033. 

BC Hydro identified an unfortunate error in this table, in that the Panel failed to include 
the Low LNG energy demand in the “Net2” totals.28 But the table includes a second 
error, even more significant, pointed out by the T8FNs expert (attached as Appendix 
1).29 The Panel indicated (on p. 287) that this table reflects “the forecast of net energy 
yields for the closely similar DSM options 2 and 3”.  However, since these two options 
are in fact not closely similar at all, and since the Panel has stated no adequate reason 
for setting aside DSM Option 3, Table 16 should also indicate net demand if DSM 
Option 3 were to be retained. 

The resulting table, presented in CEAR #2773, is reproduced here: 

 
28 See CEAR #2100. 
29 See CEAR #2773. 
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Table 1. The Panel’s Table 16 modified to include LNG demand and DSM-3 energy 
savings 

 

 

Thus, correcting both these errors in fact leads to lower net energy requirements than 
those presented in the Panel’s original Table 16, more than compensating for its failure 
to include LNG load. 

On June 10, 2014, the Panel issued errata to the Joint Review Panel Report as follows: 

Add the Low LNG demand column in Table 16 to the results of Net 2. Replace 
the Net 2 results of Table 18 by the modified Net 2 results of Table 16. Energy 
LRB and LRB 2+ in Table 18 would be modified accordingly. 
Conclusions remain as noted.   

Year Gross Low LNG -ΔTheft Optz n DSM 2 Net 2 
(JRP)

Net 2 
(LNG) DSM 3

Net 3 
(LNG, 

DSM3)
2012 56.8 0 0 0 0 56.8 56.8 0.0 56.8

2013 57.1 0 0 0 0 57.1 57.1 0.0 57.1

2014 58.7 0 0 0 1.9 56.8 56.8 1.9 56.8

2015 60.4 0 0 0.2 2.7 57.5 57.5 2.7 57.5

2016 61.9 0 0 0.2 3.6 58.1 58.1 3.6 58.1

2017 63.2 0 0.1 0.3 4.4 58.4 58.4 4.9 57.9

2018 65.8 0 0.1 0.3 4.9 60.5 60.5 5.7 59.7

2019 67.6 0 0.2 0.3 5.9 61.2 61.2 6.5 60.6

2020 69.1 0.8 0.3 0.3 6.8 61.7 62.5 7.5 61.8

2021 70.2 0.8 0.3 0.3 7.8 61.8 62.6 8.3 62.1

2022 70.8 0.8 0.4 0.3 8.2 61.9 62.7 9.0 61.9

2023 71.7 0.8 0.4 0.3 8.4 62.6 63.4 9.6 62.2

2024 72.7 0.8 0.5 0.3 8.9 63 63.8 10.1 62.6

2025 73.4 0.8 0.6 0.3 9.2 63.3 64.1 10.5 62.8

2026 73.8 0.8 0.6 0.3 9.6 63.3 64.1 10.7 63.0

2027 74.5 0.8 0.6 0.3 9.9 63.7 64.5 11.1 63.3

2028 75.5 0.8 0.6 0.3 10.2 64.4 65.2 11.4 64.0

2029 76.4 0.8 0.6 0.3 10.3 65.2 66 11.5 64.8

2030 77.4 0.8 0.6 0.3 10.5 66 66.8 11.8 65.5

2031 78.4 0.8 0.6 0.3 10.7 66.8 67.6 12.0 66.3

2032 79.5 0.8 0.6 0.3 10.9 67.7 68.5 12.2 67.2

2033 80.3 0.8 0.6 0.3 11 68.4 69.2 12.3 67.9
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As shown in Table 1 above, the Low LNG Demand is 0.8 TWh/year beginning in 2020. 
This additional potential energy demand has the effect of moving forward the date in 
Table 18 at which new energy would be required from 2027 to 2024. 

However, and importantly, this does not result in changes to the conclusions drawn by 
the Panel in its report, including the following: 

Using BC Hydro’s price elasticity of demand of -0.57, accepting BC Hydro’s 
forecast of gross demand, and positing a real price increase of 50 percent from 
2014 to 2033, the Panel concludes that net demand in 2033 is likely to be about 65 
terawatt hours. (p. 291) 

The Panel concludes that, under the Low Liquefied Natural Gas case, available 
resources could provide adequate energy and capacity until at least 2028. (p.304) 

The Panel concludes that the Proponent has not fully demonstrated the need for 
the Project on the timetable set forth. (p. 306) 

The errata provided on June 10 are therefore designed to address an omission of data 
and not an analytical shortcoming. The Panel considered the Low LNG Demand, and 
nonetheless concluded that existing resources are sufficient to at least 2028 and likely 
beyond 2030 based on net demand in 2033 of 65 TWh.30 

Elasticity 

As seen in the conclusion quoted above, the Panel chose to address demand 
moderation largely through the prism of elasticity, which refers to the extent to which 
demand falls when price increases.  Indeed, the Panel’s Analysis of Demand 
Moderation (s. 15.2.3) is dominated by this issue. 

Neither the Proponent nor the interveners took this approach.  In response to questions 
from the Panel, BC Hydro did provide information in this regard, indicating that “the sum 
of its active DSM and ‘natural conservation’ was the equivalent of a price elasticity of 
demand of -0.57” (p. 290).  

The T8FNs consider the Panel’s emphasis on elasticity to be misguided. This 
approach is not used by the BCUC or by other utility regulators, for the simple reason 
that the effects of demand management programs, unlike those of “natural 
 
30 CEAR 2773. Response from Philip Raphals, Helios Centre, to Errata identified by BC Hydro. 
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conservation” and price elasticity, are directly affected by utility choices.  Mixing the two 
effects into one indicator thus is not helpful.   

However, the Panel does make one important point with respect to elasticity: 

Arguably, both the mild 33-year decline and the increases of the last 5 
years have been too small to change behaviour very much. After all, 
consumers first have to notice a change, and the changes have been 
small, on a small base. 
This is now changing. Rates are now scheduled to rise more than 30 
percent in real terms over the coming decade, and by perhaps lesser 
amounts from 2022 to 2032. Will this relatively large change be enough to 
get consumers’ attention and cause them to change their consumption 
patterns? In the U.S., there is evidence that rate changes in this range 
affect consumer behaviour, and may cause large commercial consumers to 
radically change their consumption. Such rates may also induce industrial 
consumers, especially at the point of choosing substantial investments in 
plant and equipment, to seek electricity-conserving alternatives. 

If past price changes have been too small to register with consumers, the very 
substantial real price increases over the coming decades (especially if Site C is built) 
may well have consequences far greater than would be predicted from the historically 
observed elasticity.   

But the Panel does not draw the conclusions that flow from its own observations.  
Substantial rate increases might not only “induce industrial consumers … to seek 
electricity-conserving alternatives,” it could induce some of them to close production 
facilities or to leave British Columbia altogether, resulting in a far greater decline in 
demand. This possibility is not captured at all in the historical elasticity of -0.57 retained 
by the Panel. 

The Panel concludes, on page 304, that, “under the Low Liquefied Natural Gas case,” 
— the case it found on page 286 to be the most likely — “available resources could 
provide adequate energy and capacity until at least 2028.”  If that is the case, then, if 
price increases result in the loss of even a small percentage of BC’s industrial load, 
available resources would be able to provide adequate energy and capacity well into the 
2030s, if not longer.   

This serious risk is ignored in the Panel’s overall conclusions. 

15.3 SUPPLY: ENERGY 

Unlike the rest of the JRP Report, this section lacks a subsection describing the 
Panel’s Analysis.  Section 15.3.1 presents the Proponent’s Assessment, and s. 15.3.2 
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the Views of Participants.  But there is simply no s. 15.3.3, which would normally 
present the Panel’s Analysis (like sections 15.1.3 and 15.2.3). As a result, it has 
neither conclusions nor recommendations regarding BC Hydro’s claimed need 
for energy.  

Instead, an abbreviated analysis is presented in section 15.5.2.1, as discussed below. 

In the section 15.4, entitled “Panel’s Overall Analysis on Need for the Project,” the Panel 
presented two important conclusions, discussed in detail below. 

The Panel concludes that B.C. will need new energy and new capacity at some 
point. Site C would be the least expensive of the alternatives, and its cost 
advantages would increase with the passing decades as inflation makes 
alternatives more costly. (p.305) 

The Panel concludes that the Proponent has not fully demonstrated the need for 
the Project on the timetable set forth. (p.306) 

The Panel thus clearly came to certain conclusions regarding BC Hydro’s need for 
energy, but these are not presented in detail in the JRP Report. 

15.4 SUPPLY: CAPACITY  

Similarly, the JRP Report does not present any detailed analysis of BC Hydro’s need for 
capacity, despite the fact that this issue was debated in great detail during the public 
hearings. 

Instead, in section 15.4.3, the Panel’s Analysis regarding Capacity Supply, it chose to 
discuss three important but subsidiary issues: methodology, exports and research.  The 
T8FNs will comment on these subsections below.   

Thus, the Panel failed to draw conclusions on many of the key issues related to 
Need for the Project, ignoring the fundamental question of how much capacity is 
required and by when. The Panel’s only conclusions concerning the Need for the 
Project are the following, found in section 15.6: 

The Panel concludes that B.C. will need new energy and new capacity at 
some point. Site C would be the least expensive of the alternatives, and its 
cost advantages would increase with the passing decades as inflation 
makes alternatives more costly. (p. 305) 
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15.4.3.1 Methodological Issues 

The Panel raised serious criticism of BC Hydro’s planning methodology: 

The ranking of supply (and demand-moderating) alternatives is properly 
done through cost-benefit analysis, which has a societal, not corporate, 
point of view. … 
BC Hydro, abetted by BCUC, skipped the cost-benefit phase and went 
directly to present valuing alternatives. … 
Further, BC Hydro defined its WACC [weighted average cost of capital] as 
based on a supposed average of 80 percent debt and 20 percent equity. … 
But BC Hydro’s equity is largely fictional. It is only “deemed” to have equity; 
in fact it has deferral accounts. … Such an accounting marvel should not 
be allowed to drive choices that would affect the B.C. economy and 
landscape for many decades.  
BC Hydro has run these two stages together, with the result that the Panel 
cannot be confident that IPP alternatives vs. BC Hydro alternatives, or 
supply vs. demand management alternatives, are accurately valued.  
Prudence would also require that assumptions about the cost of long-term 
debt not extend farther into the future than the market allows. B.C. carries 
some 43-year debt. BC Hydro recently floated a 30-year bond at a nominal 
3.25 percent, or slightly less than 2 percent real. The Panel is 
uncomfortable with projecting such a highly advantageous rate into the far 
future, such as the average 70 years after the in-service date over which 
BC Hydro plans to amortize the Site C investment. A safer assumption 
would be 2 percent real and an amortization of the longest-lived 
components of the Project over a period not exceeding the period over 
which firm debt pricing is available in the market—say 40 years.  

The Panel concludes that methodological problems in the weighing and 
comparison of alternatives render unitized energy costs only generally reliable as 
a guide to investment. The Panel is more confident about the ranking of BC 
Hydro’s projects, or independent power producers’ projects, or demand side 
management projects considered as separate lists. Uncosted attributes such as 
the ability to follow load, geographical diversity, or the ability to assist with the 
integration of intermittent sources need more analytical attention. (p.298) 

Thus, the Panel rejects the Proponent’s use of Unit Energy Costs (UECs) for comparing 
alternatives.  It also rejects, on strictly methodological grounds, the approach underlying 
the IRP (comparing the present values of competing resource portfolios).  While it 
claims to be “more confident about the ranking of BC Hydro’s projects, or independent 
power producers’ projects, or demand side management projects considered as 
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separate lists,” it must be noted that the Proponent did not base its analysis on such 
lists, nor did it (or the Panel) provide any indication as to how such a ranking could lead 
to a judgment as to whether or not Site C is justified, nor any recommendation based on 
such an analysis. 

This conclusion completes the Panel’s assessment of the Proponent’s justification 
analysis: the Panel cannot rely on its estimate of Project costs (s. 14.3), on its load 
forecast (s. 15.1), or on its methodology for comparing it to the alternatives, in the event 
that there actually is a need. Furthermore, it considered BC Hydro’s analysis to be 
based on an “accounting marvel”.  

The Panel concludes that a number of supply alternatives are competitive with 
Site C on a standard financial analysis, although in the long term, Site C would 
produce less expensive power than any alternative. (p.298) 

Having discredited each element of the Proponent’s case, the Panel then adds that, 
based on a “standard financial analysis” — i.e., the analysis presented in its evidence 
by the Proponent — a number of supply alternatives are competitive with it.  The case 
would thus appear to be closed: the Proponent has failed to demonstrate that there is a 
need for the Project, and that its costs are lower than those of the alternatives. 

But instead, with no support in the ample evidentiary record, or any rigorous 
analysis — the Panel claims that “in the long-term” — a term which remains 
undefined, and for which there is no actual analysis in the record — the Project is 
“less expensive … than any alternative”. 

This departure from evidence-based conclusions cannot be allowed to pass unnoticed. 

15.4.3.2 Exports 

The Panel wrote at length about the negative economic consequences if BC Hydro has 
to export surplus power produced by the proposed Project. 

In its Load Forecasting section (s. 15.1.3.2), it pointed out that export revenues will 
cover only one third of the annual costs of Site C: 

Further, the consequences of producing a surplus may be positive, if it can 
be sold for more than it costs to produce. For a long time, this was 
generally true. But times have changed, and BC Hydro’s expectation is that 
it might sell Site C surpluses for only about one-third of their costs, leaving 
B.C. ratepayers to pay for the rest. (p. 286) 

Later, in its section on Exports (s. 15.4.3.2), the Panel made a conclusion that relying on 
exports to absorb surplus production would be costly: 
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Despite some short-term difficulties currently plaguing supply in California, 
BC Hydro’s outlook is that the market prices it would achieve through the 
forecast period would average only $35/MWh, radically less than the 
marginal cost of production and delivery (about $94/MWh). Site C would be 
a large, sudden addition to supply. BC Hydro projects losing $800 million in 
the first 4 years of operation. These losses would come home to B.C. 
ratepayers in one way or another. (BC Hydro’s view is that they will be 
more than made up in lower future rates.) They could be minimized through 
smaller supply additions that more closely follow the load [alternatives], or 
avoided altogether by a minor modification of the self-sufficiency objective 
[imports]. It would make financial sense to import cheap power until its cost 
rises to the cheapest of domestic alternatives, or until the domestic market 
can absorb most of the new supply. (p. 298) 

It then concluded: 

The Panel concludes that relying on exports to absorb surplus production would 
likely be very expensive. (p.299) 

In making this conclusion, the T8FNs note that the Panel does not take the final step of 
bringing these important conclusions together into an assessment of the significance of 
the surplus issue on the proposed Project’s economics.  

It states at one point that the Project would become a substantial addition to B.C.’s very 
long-term supply of low-cost hydro, “provided its near-term costs are affordable”.  
But, according to this last conclusion, they are not. It is unclear why the Panel has not  
pointed out the implications of this critical conclusion. 

In fact, both BC Hydro and the T8FNs agree that the Site C Project would produce very 
significant surpluses for a certain number of years.  Given its conclusion that “relying on 
exports to absorb surplus production would likely be very expensive,” the Panel does 
not draw the obvious conclusion: the Proponent’s claims with respect to the need 
for and alternatives to the Project are unsupported. 

15.4.3.3 Research 

The Panel chose to group two very different subjects under the heading “Research” (s. 
15.4.3.3). These are a) BC Hydro’s failure to pursue research on geothermal energy, 
the renewable resource the Panel considers to be the most likely alternative to the 
Project, and b) the effects of climate change on the energy output of the heritage hydro 
system. 
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Geothermal power 

The Panel described geothermal power as a “major alternative [that] should have been 
fully characterized many years ago”. It went on to write: 

In 1983, the BC Utilities Commission advised BC Hydro to explore the 
promising geothermal resources in the Coast Range, near the load center. 
Little has been done. Since then, new geothermal resources have been 
discovered in the sedimentary rocks of northeast BC. BC Hydro now says 
700 MW of firm power via geothermal resources may be available at 
competitive prices. ...  
There are a number of other renewable alternatives available at costs 
comparable to Site C, but these have been only roughly costed in the 
Environmental Impact Statement. As a matter of public policy, BC Hydro is 
not allowed to develop them and so has not invested much in exploration, 
research, and engineering. The consequence is that there is less 
confidence in the costs of the alternatives than with Site C; likewise, the 
understanding of the environmental costs of alternatives is necessarily 
generic. (p. 308) 

	  	  
First, if BC Hydro is to continually scan the resource and technology 
horizon for future supply and conservation possibilities, it must have a 
budget and a mandate to do so. Without these, long-term planning is 
seriously uninformed. Second, that mandate appears to have been 
encouraged by the regulator more than 30 years ago and confirmed by the 
shareholder in legislation just 4 years ago. The low level of effort is 
surprising, especially if it results in a plan that involves large and possibly 
avoidable environmental and social costs. Third, even the low level of effort 
invested in characterizing the geothermal opportunity leads to the 
conclusion that large amounts of firm power may be available at prices in 
the $100/MWh range. Fourth, the well logs from the oil and gas plays in 
northeast B.C. are an important source of information. There appears to be 
an unexploited opportunity for partnerships between two branches of the 
energy industry. 
BC Hydro is not solely to blame for this lack of performance. Governments 
used to fund geological exploration. In the recent past, B.C. has enjoyed 
plentiful low-cost electricity, making the exploration of alternative renewable 
sources seem less than urgent. But times have changed. Failure to ramp 
up this work a decade ago means that BC Hydro is without a well-
understood opportunity in the present. (p.299) 

The Panel concludes that a failure to pursue research over the last 30 years into 
B.C.’s geothermal resources has left BC Hydro without information about a 
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resource that BC Hydro thinks may offer up to 700 megawatts of firm, economic 
power with low environmental costs. (p.299) 

The Panel thus appears to be convinced that geothermal power could probably replace 
Site C at similar cost with lower environmental costs, and that BC Hydro and the 
government share responsibility for the fact that, today, this opportunity is not well 
understood.   

Only a fraction of these options have costs close to Site C, but BC Hydro 
estimates in Chapter 3 of its current Integrated Resources Plan that 4 TWh 
of geothermal power and about 700 MW of capacity could be available 
within a range of $91 to $105 per MWh. This is a very large resource. It 
may not need to be called on until the 2030s, giving plenty of time for 
further characterization of the resource, engineering, and possibly the 
formation of partnerships among potential independent power producers.  
(p. 303) 

Thus, the Panel implicitly suggests that Site C would not be justified, if the geothermal 
option were better understood.  As a result, the Panel contradicts its own unsupported 
affirmation that “in the long term, Site C would produce less expensive power than any 
alternative”.  

Climate change implications for the heritage hydroelectric system 

BC Hydro’s own evidence suggests that, in the long term, climate change will result in 
increased energy production from the existing heritage hydro system.  BC Hydro did not 
take this phenomenon into account in evaluating the need for Site C, arguing that the 
process is too slow and uncertain to include in its planning. 

The Panel wrote: 

With respect to firm energy, there is likely to be a slow long-term increase 
in the capability of the Heritage Hydro system due to changing climate, but 
this effect cannot be predicted with accuracy and is properly not (yet) 
included in calculations of firm supply. (p. 300) 

It then concluded: 

The Panel concludes that analytic efforts to quantify the potential benefits of 
geographic diversity and climate-induced changes to hydrology could allow a 
better characterization of important resources. (p.300) 

It added: 
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Fortunately, substantial new power resources are not needed for some 
years yet. There is time to firm up the resource, select technologies, and 
commission new works either directly or through an energy purchase 
agreement with an IPP. (p. 300) 

Before stating its recommendation: 

RECOMMENDATION 48. 

The Panel recommends, regardless of the decision taken on Site C, that BC 
Hydro establish a research and development budget for the resource and 
engineering characterization of geographically diverse renewable resources, 
conservation techniques, the optimal integration of intermittent and firm sources, 
and climate-induced changes to hydrology, and that an appropriate allowance in 
its revenue requirements be approved by the BC Utilities Commission. (p.300) 

Thus, the Panel recognizes that BC Hydro’s estimate of the annual output of the 
Heritage Hydro system several decades from now is understated, even if the precise 
extent of this understatement remains uncertain.  

While it may be proper to not consider that increment to be a firm resource today, it is 
equally improper to ignore it in future planning, so as to avoid acquiring unnecessary 
supplies. 

15.5 POLICY CONSTRAINTS ON SUPPLY 

Natural Gas 

The Panel made a number of important observations and findings regarding the role of 
natural gas in British Columbia, in the context of the Clean Energy Act and its 
regulations.  These observations touch both on the extraction of gas for export, as LNG, 
and the use of gas as a fuel in BC Hydro’s generating system. The Panel did not 
formulate any of them as conclusions or recommendations. 

The Panel quite correctly identifies the absurdity of tightly restricting BC Hydro’s ability 
to generate power from low-cost natural gas, in the name of avoiding climate change — 
obliging it to turn to much more expensive resources, while at the same time promoting 
the export of that same gas — in order for that same gas to be burned somewhere else.  
Furthermore, in order to export the gas, it must be liquefied and transported, at high 
energy cost.  This policy multiplies the greenhouse-gas impacts of each exported 
molecule of methane far more than if it had been burned in a BC Hydro generating 
station to produce electricity in British Columbia. 

Burning a small fraction of that methane for power in B.C. would have 
several advantages. Capacity could be added relatively quickly, in smaller 
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increments as demand develops, near [the] load center so as to minimize 
losses, and with a lower overall contribution to the global greenhouse gas 
burden than if LNG were exported. The LNG developers have been 
promised a free hand to burn their gas here for their own purposes, but BC 
Hydro has been denied the same privilege. (p. 380) 
Finally, if it is acceptable to burn natural gas to provide power to compress, 
cool, and transport B.C. natural gas for Asian markets, where its fate is 
combustion anyway, why not save transport and environmental costs and 
take care of domestic needs? BC Hydro projects that net demand by 2033 
would be on the order of 69 TWh, meaning that 4.8 TWh could be 
generated within the 93 percent “clean” limit. A modest exceedance could 
mean highly efficient modern gas turbines scalable to meet demand, 
located anywhere there is a pipeline and a transmission line. Such a plan 
could be positioned as a 20- to 40-year bridge to a lower-demand, lower-
GHG future. 
The Panel does not explore these alternatives in depth as they are beyond 
its mandate. (p. 305) 

The Panel goes so far as to question the legality of the regulation that creates the 
exemption of the LNG industry from the requirements of the Clean Energy Act.31 
Specifically, this regulation modifies Objective 2(c) of the CEA, by exempting generation 
to serve LNG demand from the “93% clean or renewable” obligation.  In doing so, the 
Panel points out, it will almost certainly make it impossible for BC to meet the GHG 
targets set out in Objective 2(g), including a 33% reduction (from 2007) by 2020. 

But section 35(d) — the Panel again politely points out — allows the Energy Objectives 
to be modified by regulation, except for Objective 2(g) concerning reductions in BC 
greenhouse gas emissions.   

The Panel is thus suggesting that Reg. 234/2012 may be ultra vires, in that it, in effect, 
modifies by regulation the 2020 GHG targets, which is not permitted under CEA s.35(d). 

And most arrestingly of all, given the government’s commitment to GHG 
control, Order-in- Council 572 of July 24, 2012, allows LNG companies to 
use their own product for liquefaction. If the government’s hopes for this 
industry are realized, then section 2(g) of the CEA above is at risk, as it 
would undermine the efficacy of the Order-in-Council under section 35(d), 
which says changes to the objectives can be made by Order-in-Council so 
long as there is no effect on section 2(g). (p. 303) 

 
31  Reg. 234/2012 (adopted in Order-in-Council 572/2012). 
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The Panel is to be congratulated for bringing this important issue to light. 

In addition to questioning the Province’s inconsistent and unreasonable restrictions on 
gas generation, the Panel specifically questions the case of the Burrard Thermal Plant.  
Section 13 of the CEA explicitly forbids operation of this plant unless authorized by 
regulation.  Regulation 319/2010 allowed the Burrard Thermal Plant to operate until 
certain other assets were in service, and it allows its continued operation to provide 
steam to Imperial Oil, but it does not authorize its use for peaking or even for 
emergency purposes. 

The Panel correctly pointed out that such use — which, with sufficiently stringent 
conditions of authorization would have little or no effect on GHG emissions or Lower 
Mainland air quality — could significantly reduce the need for expensive new capacity 
resources such as Site C. 

Burrard Thermal is a special case. The Panel repeatedly heard from 
residents in the Peace region that the only reason Site C was to be built 
was to save the residents of the Lower Mainland from the gas-generated 
smog that would accompany winter inversions. BC Hydro denied this, 
saying that Burrard energy had already been replaced by the Clean Power 
Call and other IPP contracts since 2009, and that Burrard’s capacity would 
be replaced by Mica Units 5 and 6, all of which was factored in prior to 
determining Project need, and that Site C was needed to meet future 
demand. This ignores the fact that if Burrard were allowed to operate, 
perhaps only in peaking or emergency mode, some of those clean power 
options would have been available for the day when Site C would be called 
on. (p. 303) 

In other words, the capacity needs to which Site C’s 1100 MW would respond could 
also be met, in very large part, simply by allowing Burrard to operate as a peaking plant, 
with minimal air quality and GHG impacts. 

While this is barred by legislation (CEA, sections 3(5), 6(2b) and 13), it could be 
authorized by the Minister (CEA, s. 37c). Should the BC Government order that Site C 
be built, it must explain why it chose to ignore solutions such as this that would allow BC 
Hydro to meet its energy and capacity needs at much lower financial cost, and without 
incurring the severe impacts on the environment and on Aboriginal and Treaty rights 
that the Site C Project would entail. 

Imports (self-sufficiency) 

In the same way as it has called into question the restrictions on use of natural gas 
imposed by the CEA and its regulations, the Panel also calls into question the 
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usefulness of the self-sufficiency requirement created by s. 6 of the CEA, which 
prohibits BC Hydro from relying on imports to meet even a small fraction of its forecast 
needs. 

The Panel points out that the self-sufficiency objective in the CEA is responsible for 
dramatically increasing electricity costs, since imported power is so much cheaper than 
either Site C or the alternative domestic supply options. The Panel implicitly 
recommends that the government soften or abolish this requirement, which 
would make Site C clearly uneconomic.  

Self-sufficiency is defined by B.C. Reg 245/2007: BC Hydro is “to achieve 
energy and capacity self-sufficiency by becoming capable of…meeting, by 
2016 and each year thereafter, [its] electricity supply obligations…solely 
from electricity generating facilities within the Province, assuming no more 
in each year than the firm energy capability from the assets that are 
hydroelectric facilities.” 
Taken literally, this means a B.C. disconnected to the outside world, a 
vision of autarchy truly strange for a province that relies on trade, and a 
long way from its recent history. (It could also explain the neglect of 
geothermal opportunities.) 
Minor relaxations could mean being connected for reliability or for diversity 
exchange, which are current practices apparently not condoned by the 
regulation, or for multi-year balance, all of which seem consistent with the 
intent if not the drafting of the regulation. A definition consistent with the 
legislative intent could be that self-sufficiency means enough energy and 
capacity to serve BC Hydro’s B.C. markets on a rolling five-year average, 
and to support and be supported by its Western Energy Coordinating 
Council partners for reliability. This would have the effect of modestly 
lowering the firm supply requirement, better integrating the otherwise 
allowable natural gas headroom and energy purchase agreements, and 
might allow taking better advantage of expected low market rates. (pp. 304-
305) 

The Panel here criticizes the self-sufficiency regulation as inconsistent with the 
legislative intent.  It suggests that correcting this anomaly would substantially weaken 
the justification for Site C. 

The Panel is also critical of the Province’s handling of the Columbia River Treaty 
Entitlement. 

B.C.’s Columbia River Treaty entitlement was bought and paid for many 
years ago, and there is no serious question about the reliability of its 
partner. The entitlement is firm for a rolling ten-year period. Subject to the 
negotiations now underway, this large block of power could be regarded as 
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part of the Heritage Hydro base. As it stands, the government of B.C. does 
not call on this entitlement but usually takes a cash payment. It would 
probably be financially attractive to BC Hydro, and therefore the Province, 
to take power rather than cash and retail it to its domestic customers rather 
than wholesaling it to U.S. utilities. This would also put off the need to 
borrow more money for new supply for a period of time, reducing the 
pressure on rates. 

While the Panel suggests an economically attractive option that would weaken the 
arguments in favour of Site C it does not make the connection explicitly. 

15.5.2.1 Portfolio options within policy constraints 

In this section, the Panel presents a quantitative analysis of BC Hydro’s energy and 
capacity needs, making reference to Tables 19 (Energy Options) and 20 (Capacity 
Options). Referring to Table 19, the Panel writes: 

Only a fraction of these options have costs close to Site C, but BC Hydro 
estimates in Chapter 3 of its current Integrated Resources Plan that 4 TWh 
of geothermal power and about 700 MW of capacity could be available 
within a range of $91 to $105 per MWh. This is a very large resource. It 
may not need to be called on until the 2030s, giving plenty of time for 
further characterization of the resource, engineering, and possibly the 
formation of partnerships among potential independent power producers. 
BC Hydro also calculated that going to DSM 3 would reduce demand by 
1.4 TWh by 2021 over DSM 2. Choosing the lowest cost options from the 
possibilities in Table 19 could produce a portfolio comparable in cost to Site 
C. Each would bring with it some degree of dependable capacity as well. 
Of course, each individual project would have to survive environmental 
review and permitting. (pp. 303-304) 

The statement that “Only a fraction of these options have costs close to Site C” is 
surprising, given that, in Table 19, all of the options but one show UECs starting at well 
under $100/MWh. (The Panel previously indicated in s. 1.5.4.3.1 that it places little 
confidence in an analysis based on UECs.) If the Panel has found, based on some 
unstated analysis, that the available amounts of low-cost resources are insufficient to 
meet the demonstrated need, this finding should appear in the JRP Report. 

Instead, however, it goes on to point out that geothermal power is apparently 
competitive with Site C, both in size and cost.  The T8FNs presume that the finding that 
the geothermal resource will not be required until the 2030s follows from the following 
conclusion, though this is not stated directly in the JRP Report. 

The Panel concludes that, under the Low Liquefied Natural Gas case, available 
resources could provide adequate energy and capacity until at least 2028. (p.304) 
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The T8FNs support this conclusion as a finding of critical importance, directly 
contradicting the Proponent’s case. 

15.5.3 Portfolio options if selected policy constraints relaxed 

This brief section seems to suggest that, if the policy constraints described above were 
to be relaxed, BC Hydro’s portfolio options would be expanded. 

15.6 PANEL’S OVERALL ANALYSIS ON NEED FOR THE PROJECT 

The Panel provided a very brief concluding section to this chapter on need and 
alternatives.  

The timing of the need is necessarily uncertain. BC Hydro has done a 
responsible job in its forecasting but would be the first to acknowledge that 
the error band increases the farther out the forecast is projected. It is also a 
truism that the cheapest watts are negawatts, the ones not manufactured 
because conservation, efficiency, and new technologies allow society to 
prosper with decreasing power requirements per unit of GDP. BC Hydro as 
a matter of policy and law does not base its plans on unproven or 
speculative resources, prices, or behaviours and therefore will tend to have 
a forecasting bias toward over-estimating demand. Still, the avoidance or 
even delay of unnecessary economic, environmental, or social costs is a 
valid objective, and BC Hydro ought to have an active capacity for 
scanning the globe and testing promising new techniques both for supply 
and for demand moderation. It is not unreasonable to hope that every 
succeeding IRP will increase the contribution of innovations seen today as 
not well enough understood to be counted upon. 
The Panel concludes that B.C. will need new energy and new capacity at 
some point. Site C would be the least expensive of the alternatives, and its 
cost advantages would increase with the passing decades as inflation 
makes alternatives more costly. (p. 305) 

In the first paragraph of this citation, the Panel makes six key points: 

• Long-term forecasts are highly uncertain (indeed, BC Hydro acknowledges the 
error band, but makes no use of it in its planning process); 

• Negawatts are better than megawatts; 

• BC Hydro’s prudence with regard to evolving technologies inevitably creates “a 
forecasting bias toward over-estimating demand”; 

• “avoidance or even delay of unnecessary economic, environmental, or social 
costs is a valid objective”; 
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• “BC Hydro ought to have an active capacity for scanning the globe and testing 
promising new techniques both for supply and for demand moderation”, but does 
not; and 

• Future plans will probably have increasing levels of these innovative resources. 

The T8FNs are concerned that the conclusion that follows is misleading: 

The Panel concludes that B.C. will need new energy and new capacity at some 
point. Site C would be the least expensive of the alternatives, and its cost 
advantages would increase with the passing decades as inflation makes 
alternatives more costly. (p.305) 

The first statement — that BC Hydro will need energy and capacity “at some point” — is 
a tautology: if no amounts or time horizon is stated, it means nothing. This is where the 
Panel should have recalled its key conclusion (page 304) that “available resources 
could provide adequate energy and capacity until at least 2028”. 

The second sentence does not state that Site C is the least expensive of the 
alternatives, but that it would be.  The circumstance under which this would be the case 
is not indicated.  The JRP Report then adds that this undefined advantage would 
increase with passing decades.  When this advantage would begin and to what extent it 
would increase is not indicated. The T8FNs are not aware of any basis in the 
evidentiary record to support such a claim. 

This affirmation also appears to contradict the one on page 288, where the Panel stated 
that: 

Site C would be a large, sudden addition to supply. BC Hydro projects 
losing $800 million in the first 4 years of operation. These losses would 
come home to B.C. ratepayers in one way or another.”  

Followed by the one on page 299, where the Panel concluded that “relying on exports to 
absorb surplus production” — the only way to absorb the surplus that would inevitably 
accompany commissioning of Site C — “would likely be very expensive”. 

The concluding paragraph of the above conclusion, widely quoted, gives the 
inaccurate impression that the Panel has determined that the Project is the least 
cost solution to BC Hydro’s planning needs. In fact, the Panel has essentially 
stated the contrary — but in a less quotable form. 

Furthermore, the only substantive conclusion related to Alternatives — the statement 
that “Site C would be the least expensive of the alternatives” — is contradicted 
elsewhere in the Report: 
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The Panel concludes that a number of supply alternatives are competitive 
with Site C on a standard financial analysis … (p. 298) 
Site C would be a large, sudden addition to supply. BC Hydro projects 
losing $800 million in the first 4 years of operation. These losses would 
come home to B.C. ratepayers in one way or another. (BC Hydro’s view is 
that they will be more than made up in lower future rates.) They could be 
minimized through smaller supply additions that more closely follow the 
load. (p. 298) 

Nor has BC Hydro demonstrated that the cost of alternatives will increase over time. 
Indeed, the Panel goes on to add: 

The Panel concludes that the Proponent has not fully demonstrated the need for 
the Project on the timetable set forth. (p.306) 

The T8FNs agree with this conclusion. However, it is unclear why the Panel declined to 
formulate the obvious recommendation: that, since the evidence presented in support of 
the Project’s justification is unconvincing, it should not proceed, at least not on the 
proposed timetable. 

While the title of Chapter 15 is “Need For and Alternatives To the Project,” there is no 
section in the Panel Report on Alternatives. Some participants’ comments are 
mentioned under the heading “Energy”, and there is considerable discussion of 
geothermal power under the “Research” subsection of the “Capacity” section.  
However, nowhere in its report does the Panel actually assess the potential 
Alternatives to the Project. 

The Report states, on page 1, that: 

The Panel is required to assess the purpose of the Project, the need for it, 
alternatives to it, and alternative means of carrying it out. 

This statement echoes section 2.2 of the Terms of Reference, which state: 

2.2 The Joint Review Panel must include in its assessment of the Project, 
consideration of the following factors:  
… alternatives to the Project; 

Based on the requirements in the Terms of Reference, it is not appropriate for the Panel 
to have provided no analysis or advice to the Ministers concerning the assessment of 
alternatives to the Project, particularly after discrediting the methodology used by the 
Proponent to support its claims.  

The Panel concludes this chapter of its report with the following recommendations: 

RECOMMENDATION 49. 
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The Panel recommends that, if Ministers are inclined to proceed, they may wish 
to consider referring the load forecast and demand side management plan 
details to the BC Utilities Commission. (p.306) 

RECOMMENDATION 50. 

The Panel recommends that, regardless of its decision on Site C, the Province 
should update its guidance on the social discount rate or rates to be used for the 
analysis of societal costs and benefits for projects built or procured by public 
sector entities. (p.306) 

The T8FNs note that four of the five recommendations formulated by the Panel in the 
chapters addressing need and alternatives involve a reference to the BCUC.  This 
strongly suggests that, in the Panel’s view, the Project should not go ahead 
unless the Proponent’s need and alternatives arguments are endorsed by the 
BCUC. 

16  PANEL’S REFLECTIONS 

The Panel begins its closing chapter by pointing out that: 

Site C is not an ordinary project. At $7.9 billion, it might be the largest 
provincial public expenditure of the next twenty years. 
…  
How one regards the economics of a large capital-intensive project 
depends on how one values the present versus the future.  

This appears to be a reference to the earlier discussion about social discount rates and 
the cost of capital (pp. 297-298), which concluded that BC Hydro’s analysis cannot be 
relied upon: 

A safer assumption would be 2 percent real and an amortization of the 
longest-lived components of the Project over a period not exceeding the 
period over which firm debt pricing is available in the market—say 40 
years. (p. 298) 

Instead, the Panel substitutes its own analysis, suggesting that, if we wait long enough, 
it will seem cheap: 

If today’s society values current over future consumption, such a project is 
daunting. A few decades hence, when inflation has worked its eroding way 
on cost, Site C could appear as a wonderful gift from the ancestors of that 
future society, just as B.C. consumers today thank the dam-builders of the 
1960s. … 
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Site C would seem cheap, one day. But the Project would be accompanied 
by significant environmental and social costs, and the costs would not be 
borne by those who benefit. (p. 307) 

There was nothing in BC Hydro’s EIS or its supplementary filings suggesting this 
justification for Site C.  The affirmation that “one day it would seem cheap” is 
meaningless without specifying how expensive it will be, and for how long, before that 
day arrives. The most overpriced house in the world will also seem cheap, someday, 
when it has been paid for.   

There is virtually nothing in the record of this proceeding to support these 
observations.  It is BC Hydro that chose the temporal horizon within which the Project 
was to be assessed: 2014-2033.  Nowhere in the EIS or elsewhere in the record was 
any careful economic analysis made of “the very long term”. 

On the last day of the public hearings, however, in a special session in which only BC 
Hydro was allowed to testify and only the Panel was allowed to ask questions, BC 
Hydro brought a new witness (its executive vice-president), who spoke in very general 
terms about the long-term economics of the proposed Project.  

This last day of public hearings represented a clear departure from the principles of 
procedural fairness that had guided the work of the Panel from the beginning. For this 
last day only, BC Hydro was relieved of the obligation to present its testimony in writing 
prior to the oral presentation at the hearing. Thus, other parties had no opportunity to 
review the testimony in advance. Furthermore, other parties had no opportunity to 
question the testimony either in writing or in the hearing itself, or to present rebuttal 
evidence.  The only opportunity provided to other participants by the Panel was to 
suggest questions to the Panel’s counsel, who had complete discretion as to whether or 
not to ask them of the witnesses. 

The extent to which the Panel has relied on the unsupported and untested 
affirmations made during this last day of the hearings is of great concern to the 
T8FNs. 

Finally, the Panel’s statement that “substantial new power resources are not needed for 
some years yet, [t]here is time to firm up the resource,” (p. 300) is only true insofar as 
no commitment is made at this time to proceed with Site C.  Unfortunately, the Panel did 
not say so directly. 

The Panel was asked to present evidence that could lead to the justification 
of the environmental, social, economic, health, and heritage costs of the 
Project. Those costs are large, and governments in the past have been 
cautious about licensing projects with significant adverse residual effects. 



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  107 

Justification must rest on an unambiguous need for the power, and 
analyses showing its financial costs being sufficiently attractive as to make 
tolerable the bearing of substantial environmental, social, and other costs. 
(p. 308) 

Everything that has come before clearly indicates that, for the Panel, an 
“unambiguous need for the power” has not been demonstrated — certainly on 
the Proponent’s timetable, and even if delayed for several years. 

For a number of reasons set out in the text, the Panel cannot conclude that 
the power of Site C is needed on the schedule presented. (p. 308) 

Nor have we seen evidence of reliable “analyses showing its financial costs being 
sufficiently attractive as to make tolerable the bearing of substantial environmental, 
social, and other costs”. 

The inevitable conclusion is that the Project’s justification has not been 
demonstrated, and so it should not be authorized at this time.  

It is unclear why the Panel chose to precede its unambiguous statement concerning the 
need for Site C with sentences such as the following: 

Someday, a growing B.C. economy will need another 5 TWh of energy. 
The question is when. For a number of reasons set out in the text, the 
Panel cannot conclude that the power of Site C is needed on the schedule 
presented. (p. 308) 

The Panel chose to conclude its report with a paragraph that begins as follows: 

Site C, after an initial burst of expenditure, would lock in low rates for many 
decades … 

In making this statement, the Panel appears ready to shrug off this “initial burst of 
expenditure”.  The duration and size of this initial outburst of expenditure is not indicated 
in the Panel Report. Even if quantified, these costs must be set against the numerous 
significant adverse environmental effects and adverse implications for the rights of the 
T8FNs and other Aboriginal groups that the Panel concluded are inherent to the 
development of the proposed Project.  

In an earlier section of its Report, the Panel insisted that: “the Project must rest on its 
claims” (p. 279, bold in original).  This means that the analysis must be based on the 
presented temporal horizon of 2014-2033, and not on supposed benefits over a longer 
period, unsupported by evidence. 

Furthermore, the Panel’s own analysis casts doubt on BC Hydro’s estimates of the long-
term costs of the Site C Project: 
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The Panel is uncomfortable with projecting such a highly advantageous 
rate into the far future, such as the average 70 years after the in-service 
date over which BC Hydro plans to amortize the Site C investment. A safer 
assumption would be 2 percent real and an amortization of the longest-
lived components of the Project over a period not exceeding the period 
over which firm debt pricing is available in the market—say 40 years. 

The Panel thus rejects the premises on which BC Hydro’s analysis of the Project’s long 
term economic benefits are based.  But it does not substitute a long-term analysis of its 
own.  

The T8FNs are substantially concerned that the Panel’s comments regarding the 
long-term benefits of the Site C Project are not made pursuant to the evidence 
presented and reviewed during the environmental assessment. 
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CONSULTATION AND ACCOMMODATION REPORT 

1 INTRODUCTION 

1.1 PURPOSE OF THE REPORT 

1.2 PROJECT DESCRIPTION 

The environmental assessment of the proposed Project was carried out under a “project 
specific objective” to maximize the hydroelectric potential of the Peace River between 
Fort St. John and Peace Canyon Dam. This project-specific objective was known to the 
CEA Agency and the EAO at least as early as January 16, 2012 when the draft EIS 
Guidelines that were submitted to the Crown Agencies by the Proponent contained the 
following: 

The purpose of the Project is to maximize the development of the 
hydroelectric potential of the Peace River between BC Hydro’s Peace 
Canyon generating station and the site of the proposed Site C dam and 
generating station in a cost effective manner. 

The Joint Review Panel reached the following conclusion respecting this matter: 

The Panel rejects, as a governing purpose, the maximization of the hydraulic 
potential of the Peace River. (p.272) 

While it was appropriate for the Panel to reach this conclusion, the Panel made no 
recommendations with respect to actions to address the inadequate consultation on the 
alternatives that do not fully develop the hydraulic potential of the Peace River. The 
Crown and the Aboriginal groups are left with a problem. 

By providing inappropriate latitude to the Proponent in the EIS Guidelines to define the 
purpose of the Project, with the full prior knowledge of how the Proponent intended to 
define that purpose, the EAO and the CEA Agency ensured that environmental 
assessment of alternative sites that do not develop the full available head on the Peace 
River, including Site 7b, could not occur and that the associated consultation with the 
T8FNs and other potentially affected Aboriginal groups regarding these sites also would 
not occur. 

The Crown agencies did not provide appropriate direction to the Proponent in its 
delegation of consultation on alternatives, leaving open the possibility, in fact the high 
likelihood, that the Proponent would avoid meaningful consultation by hiding behind the 
“maximization” principle. The consultation that would have otherwise taken place with 
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the T8FNs and other potentially affected Aboriginal groups in the absence of BC 
Hydro’s maximization approach has yet to occur. 

A proper review of Site 7b, and potentially other hydroelectric sites on the Peace River, 
as well as other alternatives (e.g. wind, natural gas) with deep consultation with the 
T8FNs and other potentially-affected First Nations and Aboriginal Groups is required. 

There is a need for acknowledgement in the Consultation and Accommodation 
Report of the events surrounding the project-specific objective respecting 
maximization of the hydroelectric potential. The decision on the part of the Crown 
Agencies not to prevent the use of this objective precluded any consultation with 
the T8FNs respecting alternative hydroelectric facilities on the Peace River that 
would develop only a portion of this available potential.   

While the revised Consultation and Accommodation Report correctly acknowledges: 
“that the Panel never had the opportunity to review alternatives to the Project that did 
not maximize the hydroelectric potential of the Site C flood reserve” (p.73), the 
implications of this for consultation with the T8FNs remain unacknowledged. 

1.3 ENVIRONMENTAL ASSESSMENT PROCESS 

Early EA Planning 

The Consultation and Accommodation Report notes the following: 

Comments received on the draft Agreement including the Panel Terms of 
Reference, were considered by the Governments, and amendments were 
made to address several key concerns. (p.7) 

The key concerns of the Aboriginal Groups raised during the review of the draft 
Agreement need to be included in a table indicating how the concerns were or were not 
addressed as an appendix to the Consultation and Accommodation Report. 

Environmental Impact Statement Guidelines 

The key concerns of the Aboriginal Groups raised during the review of the EIS 
Guidelines need to be included in a table indicating how these concerns were or were 
not addressed, as an appendix to the Consultation and Accommodation Report. 

The draft EIS Guidelines were further amended by the Governments 
following advice from the Working Group on the Proponent’s responses to 
all comments received. (p.7) 

The vast majority of recommendations from the members of the Working Group were 
rejected. This fact is not reflected in the Consultation and Accommodation Report. 
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The Working Group provided a forum for Aboriginal groups to discuss their 
concerns with federal, provincial and local government 
representatives…(p.8) 

The Working Group was an entirely ineffective forum that forced Aboriginal Groups to 
use limited resources to participate in what amounted to Project promotional sessions 
by the Proponent. 

Joint Review Panel 
The Panel issued three sets of Information Requests to the Proponent from 
August through November 2013 as it conducted a technical review of the 
amended EIS and on November 7, 2013, the Panel announced that it had 
sufficient information to proceed to the public hearing phase of the review. 
(p.8) 

The Consultation and Accommodation Report needs to acknowledge that the 
conclusions and recommendations of the JRP Report indicate that in many instances 
the Panel did not have sufficient information to proceed to hearings or to draw 
conclusions about the Project in accordance with its terms of reference. For example, 
the Panel concludes that: “the Project would not likely cause significant adverse effects 
on moose, elk, white-tailed deer and mule deer.” However, this conclusion rests on two 
recommendations that will not be implemented for several years following any decision 
to proceed with the proposed Project: 

RECOMMENDATION 17 

The Panel recommends that, if the Project proceeds, the Proponent must, in 
collaboration with the Province, determine whether additional lands owned by 
BC Hydro or Crown Lands could be maintained as winter range for ungulates. 

RECOMMENDATION 18 

The Panel recommends that, if the Project proceeds, the Ministry of Forests, 
Lands and Natural Resource Operations must conduct bi-annual ungulate 
surveys in Wildlife Management Units overlapping with the LAA during Project 
construction and for a period of 5 years after. This information must be provided 
to the Proponent to confirm the effects of the Project and used by the Ministry to 
determine if mitigation is required (for direct or indirect effects).  

There are several other instances where the Panel determined it did not have enough 
information to draw conclusions, including Recommendations 22, 33, 34, 46, 47 and 49.   
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1.4 PANEL REPORT CONCLUSIONS 

In general, Table 1.1 in the Consultation and Accommodation Report presents a 
misleading perspective of the conclusions of the Panel Report for the following reasons: 

• Despite reassurances at the meeting held with the Crown Agencies on June 17, 
2014, there is no distinction in the Table to reflect the relative weight of the 
evidence put forward during the Panel hearings. For example, the table treats as 
equivalent in certainty first the two sentences concerning the Issue “Need for the 
Project”. In relation to the first sentence, the only evidence put forward 
concerning the supposed “long-term” benefits of the proposed Project was put 
forward by BC Hydro on the last day of the hearings, when no opportunity was 
provided for cross-examination by interveners. Equally, no evidence was put 
forward concerning the claim that the proposed Project’s “cost advantage would 
increase with the passing decades as inflation makes alternatives become more 
costly”. On the other hand, considerable evidence was put forward by the 
interveners, including the T8FNs who submitted a 130-page report and oral 
testimony, concerning the potential to readily delay the need for new supply-side 
resources for at least 5 years time beyond 2023, the planned commissioning 
date for Site C, and possibly indefinitely depending on growth in domestic 
electricity demand. 

• The Table includes the following misleading statement that was not a conclusion 
of the Panel but an incorrect interpretive addition of the Crown Agencies to the 
Consultation and Accommodation Report: “In applying the June 10, 2014 Panel 
errata to the calculations in its report, the energy supply deficit becomes 
apparent three years earlier; i.e. by 2024 and not 2027.” The Panel Report 
already acknowledged the following immediately following Table 18: “The load-
resource balance (LRB) was based on the 2012 load forecast with no LNG load: 
low LNG would bring the balance point for energy back to 2024 and for capacity 
to 2022.” The errata of June 10, 2014 do not change anything since they are 
errata related to an omission from Table 16 and Table 18 and not errata 
related to an analytical deficiency, as presumed by the Crown Agencies. 
This is why the June 10, 2014 errata stated very clearly: “Conclusions remain as 
noted.” This sentence must be deleted from the Table as both misleading and not 
a conclusion of the Panel.  

• The following Panel conclusion is omitted from and needs to be included in the 
table:   

The Panel concludes that, under the Low Liquefied Natural Gas case, available 
resources could provide adequate energy and capacity until at least 2028. 



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  113 

2 ENGAGEMENT OF ABORIGINAL GROUPS IN THE 
ENVIRONMENTAL ASSESSMENT 

The T8FNs question the deletion in the August Consultation and Accommodation 
Report of the phrase “within which a number of Treaty 8 First Nations have rights”. Is 
the Crown of the view that the Nations do not have rights within Treaty 8 territory? 
Please explain. 

2.1 ABORIGINAL GROUPS INVOLVED 

2.2 BODIES REPRESENTING ABORIGINAL GROUPS FOR CONSULTATION 
PURPOSES 

2.3 ETHNO-HISTORIC INFORMATION SOURCES RELATED TO ABORIGINAL 
GROUPS 

The following two documents submitted to the regulators by the T8FNs need to be 
mentioned in the Consultation and Accommodation Report: 

• November 4, 2011 – The T8FNs provide a response to the September 13 
request in the form of a letter detailing the “Minimum Scope of the Harvesting 
Rights under Treaty No. 8”. 

• February 24, 2012 – The T8FNs provide additional information to assist the 
Crown in preparing its preliminary assessment, entitled: “Perspectives on Treaty 
8 Land-based rights and duties: What Would Treaties Mean if We Took Indian 
Understandings Seriously?” 

2.4 TRADITIONAL AND SOCIO-ECONOMIC SETTING OF ABORIGINAL GROUPS 

This section would benefit from noting the key valued components identified by the four 
T8FNs as part of the Community Baseline Survey submitted in the EIS: 

• Meaningful practice of Treaty rights; 
• Protection and promotion of culture; 
• Meaningful engagement of T8FNs in governance and stewardship; 
• Access to equitable education and training opportunities; 
• Equity and engagement in the wage economy (especially employment and 

business opportunities); and 
• Healthy T8FNs communities. 

The following statement is potentially misleading: 
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Despite the socio-economic concerns noted above, many Aboriginal 
groups have seen economic benefits of development and have formed 
business ventures or contracting opportunities as development has 
increased in the region. (p.16) 

This comment does not reflect the reality that these benefits and ventures have 
occurred only in relation to developments that the T8FNs support. As noted by the 
T8FNs during the Panel hearings, the First Nations support development that meets the 
Economic Development opportunity “must haves” which are all critical components to 
achieving reconciliation: 

• Meaningful consultation for all economic activities in the traditional territory so 
that Treaty and Aboriginal rights are fully accommodated; 

• A fair share of benefits from resources removed from T8FN traditional territory; 
• A diverse economy consistent with environmental, cultural and economic values; 
• An economy that supports increased levels of family and community well-being; 
• Reduced barriers to business success by T8FNs membership; 
• Employment and career opportunities for the T8FNs membership; 
• Reduced economic dependency by the T8FNs on outsiders; and 
• Increased standard of living within the communities.32 

2.5 CONSULTATION WITH ABORIGINAL GROUPS 

If there is a provincial decision under BCEAA to approve the Project, 
provincial regulators, such as the Ministry of Forests, Lands, and Natural 
Resource Operations and Ministry of Environment will consider issuing 
permits, approvals and authorizations pursuant to provincial statutes, such 
as the Water Act and Land Act. (p.17) 

The appropriate time for the Crown to consider issuing permits is following a Provincial 
Government decision to issue an Environmental Assessment Certificate (“EAC”). If this 
occurs, the appropriate time for referral of permits to affected First Nations for 
consultation is during the initial permit assessment process within each Ministry 
following issuance of an EAC. 

 
32 Treaty 8 First Nations (T8FNs) Community Assessment Team. 2012. Telling the Story of Change the Dane-zaa 

Way, p.132. (Site C EIS, Volume 3, Appendix b7). 
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2.5.1 Principles Involved in Establishing Depth of Duty to Consult 

Factors that may indicate a low level of consultation include:  

• Little or no indication of any historical or current use of area by the 
Aboriginal group; or,  

• Proposed Crown action or activity is anticipated to result in minimal to 
no impact on the land or resources, i.e. potential for adverse impacts to 
Aboriginal Interests associated with land or resources is minor or 
unlikely. (p.18) 

The T8FNs dispute that “little or no indication of any historical use” in the Treaty context 
would trigger a low level of consultation. This can be an indicator of the importance of 
an area, but even if an area has only come into a First Nation's land use pattern more 
recently it can still be important and trigger a higher duty to consult. Land use patterns 
in Treaty 8 Territory change in response to development, and the importance of an area 
cannot be minimized simply because its use is more recent. 

Consultation must also be carried out in good faith, and where appropriate, 
may lead to a duty to accommodate. While there is no duty on the 
government or on the Aboriginal group to reach agreement, the Crown is 
required to afford the Aboriginal group consultation that is meaningful. 
Aboriginal groups must not frustrate Government’s reasonable, good faith 
attempts to consult, and should express their interests and concerns once 
they have had an opportunity to consider information provided by 
Government or the Proponent, and to consult in good faith by whatever 
means available to them. (p.18) 

Why is there no reference in this section of the Consultation and Accommodation 
Report to the West Moberly decision in relation to establishment of the frame of 
reference guiding consultations within Treaty 8 BC? 

2.5.2 Approach to Assessing Potential Impacts of the Project to Aboriginal 
Interests 

The Crown’s preliminary assessments were initially informed by information 
gathered during the Pre-Panel Stage, and refined based on the following:  

• information contained in the Proponent’s EIS;  
• information provided by Aboriginal groups regarding their views of how 

their Aboriginal Interests may be impacted from the Project; and  
• conclusions of the Joint Review Panel in respect of the residual effects 

of the Project. (p.19) 

The above paragraph is worded so as to avoid acknowledging that the Crown did not, in 
fact, initially make use of information provided by the T8FNs to inform its preliminary 
assessments as noted in the T8FNs letter of April 16, 2012. The Consultation and 
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Accommodation Report also does not acknowledge that the T8FNs first requested 
these preliminary assessments on January 17, 2012 and received these assessments 
from the federal and provincial Agencies on December 21, 2012 and February 16, 2013, 
respectively. The full sequence of events concerning this matter was provided by the 
T8FNs in our comments on the EIS submitted on April 12, 2013, as follows: 

The Crown’s preliminary assessment must be made “at the outset of the 
proposed consultation”33 and is necessarily a key step in the consultation 
process,34 since it is the “foundation for the Crown’s decision concerning 
the nature and scope of the required consultation with First Nations.”35  It is 
important that the preliminary assessment occur at the outset, since a 
consideration of the scope of its duty later in the process may lead the 
Crown to underestimate its obligation to understand and address First 
Nations’ concerns.36 
Key activities in relation to the provision of the Crown’s preliminary 
assessment include the following: 

• May 18, 2011 – BC Hydro submits is Project Description to the BCEAO 
and CEA Agency. 

• August 2, 2011 – The EAO issues an Order under Section 10 of the EA 
Act, initiating the environmental assessment. 

• September 13, 2011 – The CEA Agency requests that the Treaty 8 First 
Nations “present on Treaty 8 and how you interpret the Treaty and 
associated rights”. 

• September 30, 2011 – The CEA Agency announces the 
commencement of a joint review panel environmental assessment for 
the proposed Site C Project.  

• November 4, 2011 – The T8FNs provide a response to the September 
13 request in the form of a letter detailing the “Minimum Scope of the 
Harvesting Rights under Treaty No. 8”. 

• January 17, 2012 – The T8FNs request the federal and Provincial 
Crown to provide their respective preliminary assessment of the nature 
and scope of Aboriginal and Treaty rights potentially affected by the 
proposed Project (“preliminary assessment”), as required by law. 

• February 13, 2012 – The Federal and Provincial Ministers finalize the 
Joint Review Panel Agreement. 

• February 24, 2012 – The T8FNs provide additional information to assist 
the Crown in preparing its preliminary assessment, entitled: 

 
33 Wii’litswx, para. 147. 
34 Adams Lake, para. 131. 
35 Halalt First Nation v. British Columbia (Environment), 2011 BCSC 945 (CanLII), para. 641. [Halalt] 
36 Wii’litswx, para. 245, cited in Adams Lake, para. 134. 
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“Perspectives on Treaty 8 Land-based rights and duties: What Would 
Treaties Mean if We Took Indian Understandings Seriously?” 

• March 1, 2012 – The CEA Agency provides the federal government’s 
preliminary assessment, but does not make use of the submissions of 
November 4, 2011 and February 24, 2012 made by the T8FNs in 
preparing its preliminary assessment 

• March 6, 2012 – The BC EAO provides a “preliminary understanding” of 
the nature and scope of Aboriginal and treaty rights potential affected 
by the proposed Project, but also does not make use of the T8FNs 
submissions. 

• April 16, 2012 – The T8FNs write to the CEA Agency noting that the 
preliminary assessment provided by the federal Crown “ignores 
established case law”, fails “to reach initial conclusions about how 
serious the potential impacts will be on the rights at stake”, and “is of no 
value to this process”. 

• April 16, 2012 – The T8FNs write to the BC EAO to request that they 
make use of the previous T8FNs submissions in preparing their 
preliminary assessment. 

• June 11, 2012 – The T8FNs write to the BC EAO and the CEA Agency 
to inform them of their legal requirements concerning preliminary 
assessments, to describe how the materials provided to date by the 
agencies did not fulfill those requirements, and provided a series of 
recommendations to the agencies for creating a “deep” consultation 
process 

• August 9, 2012 – The BC EAO writes to indicate that it is reviewing “all 
of the correspondence [the T8FNs] have provided and will respond by 
the fall of 2012 with EAO’s preliminary assessment”. 

• September 7, 2012 – Final EIS Guidelines are released for the 
environmental assessment of the proposed Project. 

• September 11, 2012 – The CEA Agency writes to the T8FNs to indicate 
that it would be revising the preliminary assessment of March 1, 2012 
and that its reassessment would be made available in “November or 
December” of 2012. 

• December 21, 2012 – The T8FNs write to the BC EAO and CEA 
Agency indicating that they have yet to receive a preliminary 
assessment from the EAO or the reassessment from the CEA Agency. 

• December 21, 2012 (later the same day) – The CEA Agency provides it 
reassessment of the nature and scope of Aboriginal and Treaty right 
potentially affected by the proposed Site C Project. 

• January 25, 2013 – BC Hydro releases its EIS. 
• February 18, 2013 – The BC EAO provides its preliminary assessment 

of the nature and scope of Aboriginal and Treaty right potentially 
affected by the proposed Site C Project. 

The T8FNs have several comments on the following list: 

The Governments consider the following types of information in assessing 
the seriousness of a potential impact on Aboriginal Interests: 
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• The location of each Aboriginal group’s traditional territory; 
• Past, present, and anticipated future Aboriginal uses of the proposed 

project area and its surroundings, including the frequency and timing of 
such uses by each Aboriginal group; 

• The baseline conditions associated with the exercise of Aboriginal 
Interests, including a consideration other activities or development in 
the local or regional area that are in proximity to the Project that may 
contribute to the current condition (see discussion in 2.5.3); 

• The potential impact of proposed project components and activities on 
the current exercise of Aboriginal Interests, including consideration of 
magnitude and direction of change, geographic extent, duration and 
frequency of change, reversibility of the change, probability, and overall 
level of confidence in the assessment; 

• The efficacy of measures proposed to mitigate (e.g. avoid or minimize) 
adverse effects to biophysical aspects corresponding with Aboriginal 
Interests, and, where necessary, specific mitigation measures in 
relation to effects to Aboriginal Interests not directly linked to a 
biophysical aspect; 

• Any residual and cumulative effects of the Project on biophysical 
aspects associated with the exercise of Aboriginal Interests; 

• The extent to which the Project would affect each Aboriginal groups’ 
access to and use of the Project area to exercise Aboriginal Interests; 

• The relative importance of the Project area and its surroundings to the 
exercise of each group’s Aboriginal Interests, including any special 
characteristics or unique features of that area; and 

• the relative availability of other areas in reasonable proximity, within the 
traditional territory of each Aboriginal group. (p.18) 

Our comments are as follows: 

• The T8FNs do not use "traditional territories" and this term needs to be removed 
from the Consultation and Accommodation Report. Treaty 8 Rights exist for all 
Treaty 8 First Nations throughout the entirety of the Treaty 8 Territory, and the 
Crown has made assumptions about land use based on the proximity of a 
Nation’s reserve land to the Project. The T8FNs have seen PRFN marginalized 
in this process as a result. The Panel did not hold hearings at PRFN, yet it went 
to Prince George. 

• The T8FNs identified prior to submission of the EIS and again in our Closing 
Comments additional criteria for the potential impact of proposed project 
components and activities on the current exercise of Aboriginal Interests, 
including: significance of use, importance of the landscape or area, multiplicity of 
practical uses, and multiplicity of cultural uses. These criteria do not appear to 
have informed the Crown’s assessment. 

• “The extent to which the Project would affect each Aboriginal groups’ access to 
and use of the Project area to exercise Aboriginal Interests” must also consider 
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the cost of access since, for example, fishing on the River can be done from the 
shoreline whereas fishing on a reservoir requires a boat. 

• The “relative availability of other areas in reasonable proximity” must be suitable 
and comparable areas to those being lost.  

2.5.3 Contextual Factors Related to Assessing Impacts on Aboriginal Interests  

Hydroelectric Development 

…and assertions were made by many Aboriginal groups that the W.A.C. 
Bennett and Peace Canyon dams have impacted and continue to impact 
their ability to exercise Aboriginal or treaty rights. (pp.20-21) 

Why are these "assertions" from Aboriginal groups but the earlier perspective of the 
Proponent is presented as though it is factual? Aboriginal groups gave evidence that the 
W.A.C. Bennett and Peace Canyon dams have impacted and continue to impact their 
ability to exercise Aboriginal or Treaty rights. The Consultation and Accommodation 
Report acknowledges that the Aboriginal groups gave evidence but still contains the 
above “assertions” language. 

Other Anthropogenic Impacts 

The conclusions of the JRP Report on the issue of the contribution of the proposed 
Project to cumulative effects also need to be included in the Consultation and 
Accommodation Report in this section: 

Due to concerns regarding ongoing Peace River flow regulation, as well as 
other unrelated industrial activities and land use throughout the Peace 
River Valley, relatively undisturbed portions of the Peace River watershed 
have been described by Treaty 8 First Nations as becoming increasingly 
important to the practice of Aboriginal Interests. According to the 
Proponent, “past land use has shaped much of the [Peace River] region’s 
current wildlife habitat abundance and distribution. In the future, many of 
the same activities associated with the baseline case will continue (e.g., 
forestry, oil and gas development) and residual effects are expected, 
regardless of the Project proceeding (Future Case without the Project).” 
(p.23) 

2.5.4 Approach to Consultation with Treaty 8 First Nations 

Nature and Scope of Treaty 8 Rights 

The Crown does not view the EA as a process designed to determine specific rights 
recognized and affirmed under s.35(1) of the Constitution Act, 1982, but instead, to 
reasonably understand the nature and extent of treaty rights potentially being 



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  120 

impacted by contemplated Crown actions in order to assess the severity of potential 
impacts to them. (p.24) 

The T8FNs engaged the Crown Agencies in an exchange of views on the nature and 
scope of rights protected under Treaty 8 to inform the Crown's preliminary assessment. 
The Supreme Court of Canada in Haida made it clear that this is an essential part of 
meaningful consultation: "one cannot meaningfully discuss accommodation or 
justification of a right unless one has some idea of the core of that right and its modern 
scope." [para. 36] As noted by the BC Court of Appeal in West Moberly at para. 151: 
"[a] consultation that proceeds on a misunderstanding of the Treaty, or a 
mischaracterization of the rights that the Treaty protects, is a consultation based on an 
error of law, and cannot therefore be considered reasonable."  

As with other historic treaties, and based upon case law, the Crown 
understands that for the parties to it, Treaty 8 had the effect of exchanging 
all undefined Aboriginal rights in or to the lands described, both surface 
and subsurface, for the defined rights in the treaty. (p.24) 

The surrender clause in Treaty 8 has not been litigated, so the Consultation and 
Accommodation Report should not include the phrase “and based upon case law.” We 
note that the Crown Agencies have deleted the above statement from the Consultation 
and Accommodation Report. However, they should also include the fact that the T8FNs 
disagree with their interpretation and consider the Treaty as their commitment to share 
the land, not to surrender or sell the land. This issue was before the Supreme Court of 
the Northwest Territories in the 1973 decision in Re Paulette (1973), 39 D.L.R. (3d) 45.  
In that case, the Dene Nations of Treaties 8 and 11 had attempted to file a caveat on 
Crown lands over which they asserted unextinguished Aboriginal title. They argued that 
the “cede, release and surrender” clause did not reflect the understanding of the Dene 
signatories. Justice Morrow found that, "...notwithstanding the language of the two 
treaties, there [is] a sufficient doubt on the facts that aboriginal title was extinguished..." 
The Supreme Court of Canada ultimately held that a caveat could not be filed on 
unpatented Crown lands, but did not comment on Justice Morrow’s doubt over the 
extinguishment of Aboriginal title. 

The Crown also understands that in Alberta or Saskatchewan the Treaty 8 
right was modified following the conclusion of the Natural Resource 
Transfer Agreements, restricting the hunting, trapping and fishing right for 
the purpose of food. (p.24) 

The Consultation and Accommodation Report needs to acknowledge that there is no 
NRTA in BC and that BCEAO has confirmed in its preliminary assessment that 
commercial Treaty 8 rights have not been extinguished. With respect to Treaty 8, that 
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context includes the report submitted to the Superintendent General of Indian Affairs on 
September 22, 1899, which cites assurances given that the treaty would not lead to any 
"forced interference with mode of life" and that "the same means of earning a livelihood 
would continue after the treaty as existed before it". The Crown views these aspects of 
the report as being consonant with the terms of the treaty insofar as the mode of life and 
livelihood referred to in the report were the hunting, trapping and fishing activities 
protected by the treaty. Rights protected under the treaty may also include harvesting 
activities undertaken for spiritual and cultural purposes. 

In addition, the treaty right to hunt, fish and trap includes those activities 
reasonably incidental to the right itself.  
The historical and cultural context in which the treaty was made is relevant 
to its interpretation, and to the rights and obligations of the parties to it. 
With respect to Treaty 8, that context includes the report submitted to the 
Superintendent General of Indian Affairs on September 22, 1899, which 
cites assurances given that the treaty would not lead to any "forced 
interference with mode of life" and that "the same means of earning a 
livelihood would continue after the treaty as existed before it". The Crown 
views these aspects of the report as being consonant with the terms of the 
treaty insofar as the mode of life and livelihood referred to in the report 
were the hunting, trapping and fishing activities protected by the treaty. 
Rights protected under the treaty may also include harvesting activities 
undertaken for spiritual and cultural purposes. (p.25) 

The T8FNs disagree. "Mode of life" includes all of the features of human activity, which 
would be much more than hunting, fishing and trapping. If all it meant were hunting, 
fishing and trapping then it would have been redundant for the Treaty Commissioners to 
even mention it. For example, in the view of the T8FNs, it includes spiritual practices 
and uses of lands and resources for cultural purposes, which is why access to and use 
of spiritual and cultural sites are protected by Treaty. The Consultation and 
Accommodation Report wrongly minimizes the “mode of life” protections under Treaty 8 
by limiting them to harvesting for spiritual and cultural purposes. However, harvesting is 
already enumerated under the Treaty and is not limited to harvesting for sustenance.   

As stated by the Supreme Court of Canada in Mikisew (SCC, 2005), and 
recently reaffirmed in Grassy Narrows (SCC, 2014)37, the Crown’s right to 
take up lands under Treaty 8 is subject to the duty to consult and, if 
appropriate, accommodate the Treaty 8 First Nations’ interests before 

 
37 Mikisew para. 56 and Grassy Narrows paras. 50-3. 
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reducing the area over which their members may continue to pursue 
hunting, trapping and fishing rights.  Although all Treaty 8 First Nations are 
entitled to engage in hunting, fishing and trapping activities within the whole 
of the Treaty 8 area, where a Treaty 8 First Nation no longer has a 
meaningful right to hunt, trap or fish in relation to the territory over which it 
traditionally hunted, trapped or fished, this would result in a treaty 
infringement. (p.25) 

On June 26, 2014, the Supreme Court of Canada handed down its decision in 
Tsilhqot'in Nation v. British Columbia. The T8FNs consider this decision to be of far 
greater relevance to the considerations before the Crown with respect to Site C than the 
Grassy Narrows. The Court in Tsilhqot'in Nation took the opportunity in this case to 
elaborate on the Sparrow test, which is the test the Crown needs to meet in order to 
justify infringements on Aboriginal Title. According to the Mikisew decision, it is also the 
test the Crown needs to meet when justifying infringements on Treaty rights. The 
Supreme Court of Canada in Mikisew acknowledged that not every "taking up" would be 
an infringement, but noted as follows: 

If the time comes that in the case of a particular Treaty 8 First Nation “no 
meaningful right to hunt” remains over its traditional territories, the 
significance of the oral promise that “the same means of earning a 
livelihood would continue after the treaty as existed before it” would clearly 
be in question, and a potential action for treaty infringement, including the 
demand for a Sparrow justification, would be a legitimate First Nation 
response.38 

Given the findings of the Joint Review Panel, the T8FNs believe that if the Site C dam 
were to be built it would be an infringement of our Treaty rights and would need to be 
justified under the Sparrow test.  This fundamental perspective of the T8FNs should be 
noted in the Consultation and Accommodation Report. In Tsilhqot'in Nation, the 
Supreme Court of Canada provided further comment on the “proportionality” aspect of 
the Sparrow test that is particularly relevant to the Crown’s consideration of the Site C 
as it pertains to adverse impacts on Aboriginal interests, particularly those of the T8FNs: 

Second, the Crown's fiduciary duty infuses an obligation of proportionality 
into the justification process.  Implicit in the Crown's fiduciary duty to the 
Aboriginal group is the requirement that the incursion is necessary to 
achieve the government's goal (rational connection); that the government 
go no further than necessary to achieve it (minimal impairment); and that 

 
38 Mikisew at para. 48. 
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the benefits that may be expected to flow from that goal are not outweighed 
by adverse effects on the Aboriginal interest (proportionality of impact).39     

The T8FNs’ perspective, informed by information obtained through the consultation 
process, including the environmental assessment, is that the Crown cannot meet the 
requirements of the Sparrow test and, accordingly, Site C cannot be justified. 

When intending to take up lands, the Crown must exercise its powers in accordance 
with the Crown obligations owed to the Treaty 8 First Nations, which includes being 
informed of the impact of the project on the exercise of the rights to hunt, trap and fish, 
communicate such findings to the First Nations, deal with the First Nations in good faith, 
and with the intention of substantially addressing their concerns.  The extent or scope of 
the duty to consult and accommodate required with a Treaty 8 First Nation depends on 
the seriousness of potential impacts to that First Nation, as discussed in the following 
sections of this report. 

The overview of the law on this issue in the Consultation and Accommodation Report is 
incomplete and misleading. The T8FNs made submissions before the Joint Review 
Panel respecting the Crown’s right to take up land under Treaty 8. The courts have 
made it clear that the right to take the land under the Treaty is not absolute.  Like the 
right to hunt, the scope of the Crown’s right to take up land is interpreted in light of the 
mutual understanding of treaty signatories and the oral promises made by the Crown.  It 
was understood by both the Crown and the Aboriginal signatories that “from time to 
time”, lands would be “taken up” and “transferred from the inventory of lands over which 
the First Nations had treaty rights to hunt, fish and trap, and placed in the inventory of 
lands where they did not.”40     

However, the parties to the Treaty did not expect that the amount of land to be taken up 
would affect hunting rights or the First Nations’ traditional means of earning a livelihood.  
As summarized by the British Columbia Court of Appeal in West Moberly:     

Just as the right to hunt must be understood as the treaty makers would 
have understood it, so too must “taking up” and “mining” be understood in 
the same way. As the Supreme Court of Canada said in Badger at para. 
55: 

Since the Treaty No. 8 lands were not well suited to agriculture, the 
government expected little settlement in the area. The Commissioners, 
cited in Daniel, at p. 81, indicated that “it is safe to say that so long as the 

 
39 Tsilhqot'in Nation v. British Columbia 2014 SCC 44 at para. 87. 
40 Mikisew, at para. 30. 
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fur-bearing animals remain, the great bulk of the Indians will continue to 
hunt and to trap”. The promise that this livelihood would not be affected 
was repeated to all the bands who signed the Treaty. Although it was 
expected that some white prospectors might stake claims in the north, 
this was not expected to have an impact on the Indians' hunting rights. 
For example, one commissioner, cited in René Fumoleau, O.M.I., As 
Long as this Land Shall Last, at p. 90, stated: 
We are just making peace between Whites and Indians -- for them to 
treat each other well. And we do not want to change your hunting. If 
Whites should prospect, stake claims, that will not harm anyone. 

In West Moberly, the majority held that the treaty makers would not have contemplated 
that “areas of important ungulate habitat” would be destroyed by large-scale mining 
operations. In effect, the Crown erred by assuming that West Moberly’s Treaty right to 
hunt was subject, or inferior to, the Crown’s right to take up land.  The Crown was 
wrong to presume that the proposed mining exploration would proceed irrespective of 
the First Nation’s concerns, as long as a mitigation plan of some sort was put in place.41   

To properly understand the nature and scope of Treaty 8 harvesting rights, therefore, it 
must be remembered that these rights are not “trumped” by the Crown’s ability to “take 
up” lands.  “They are competing or conflicting rights.”42 

British Columbia Treaty 8 First Nations 
While Prophet River First Nation has treaty rights to hunt, trap and fish 
throughout the entire Treaty 8 area, land use information from the 
Aboriginal Land and Resource Use Summary in the Proponent’s EIS 
suggests that the key interaction between the Project and Prophet River’s 
traditional uses is for spiritual or cultural sites that will be inundated by the 
reservoir. Recognizing that the four groups represented by T8TA during the 
Pre-Panel and Panel Stages of the EA have presented TLUS information 
without much differentiation, Prophet River First Nation appears to 
principally exercise hunting, trapping and fishing rights ~200 km north of 
the area to be directly impacted by the Project. (p.26) 

The Aboriginal Land and Resource Use Summary in the Proponent’s EIS is incorrect. 
The Proponent has no basis for suggesting that PRFN does not exercise harvesting 
rights in the area to be directly impacted by the Project and this conclusion is contrary to 
the information provided to the Proponent and the Crown Agencies throughout the 
panel process. The T8FNs took issue with the Panel excluding Prophet River from the 

 
41 West Moberly First Nations v. British Columbia (Ministry of Energy, Mines and Petroleum Resources), 2011 BCCA 

247, at paras. 149-50. 
42 Halfway River First Nation v. British Columbia, 1999 BCCA 470 at para. 134, citing Sundown  
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list of locations where community meetings would be held, and when the hearings took 
place in the other Treaty 8 communities, Prophet River members attended and made 
presentations to the Panel.  

For example, on December 16, 2013, at the community hearing held at Moberly Lake, 
two Prophet River First Nation members presented the Panel with their concerns about 
the proposed Project. Kalem and Monisha Bigfoot presented a slide show of 
photographs taken of them at cultural gatherings and camps at Bear Flat and expressed 
concern about the future of the Peace River Valley. Kalem Bigfoot noted clearly that he 
exercises his Treaty rights to hunt and fish in the valley:  

I think that the Site C dam should not go through because I want my future 
children to hunt and fish in the same grounds as I do now. I would love to 
be able to tell stories to my children about the camping and hunting 
experiences I had in the Peace valley as ... There has -- there's got to be 
other ways and opportunities. 

Monisha Bigfoot concluded the presentation with the following statement: 

BC Hydro's slogan is "For Generations." Is this slogan about making 
power? What about the land, water, and animals that my people and my 
peoples' future generations survive on?”  

On January 6, 2014, at the community hearing held at Doig River First Nation, former 
Prophet River Chief Liza Wolf presented to the Panel. Former Chief Wolf responded to 
the fact that the Panel did not hold hearings at Prophet River (characterized in her 
submissions as “rumours that Prophet River doesn’t belong in the Peace River”) and 
noted: 

This is the Treaty 8 territory. We go anywhere we want, and you cannot 
stop me, and that's who I am.  

The above examples are now included in Appendix A21 to the Consultation and 
Accommodation Report. However, the text in the main body of the Report has not been 
changed in response to these comments by the T8FNs. 

Table 2.1 summarizes the preliminary potential impacts as determined by the Crown 
Agencies in March 2012. The T8FNs responded to this material in our correspondence 
of April 16, 2014 to the Crown Agencies. In that correspondence, the T8FNs noted that  

• the federal preliminary assessment: 
o took no consideration of the nature and scope of Treaty Rights, and ignored 

our earlier submissions and established case law, and made no references to 
the oral promises, among other issues; 
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o poorly described the expected impacts of the proposed Project, including the 
seriousness of the expected impact to Treaty 8 rights, among other issues; 
and 

o drew no conclusions about how serious the potential impacts would be on the 
rights so that an appropriate consultation process could be developed;  

• the provincial “preliminary understanding” took no consideration of the earlier 
submissions made by the T8FNs, despite the fact that the EAO had requested 
these submissions in order to prepare its preliminary assessment. 

3 SUMMARY OF CONSULTATION PROCESS 

3.1 PROPONENT’S CONSULTATION PROCESS 

The Proponent’s consultation process was conducted entirely under the assumption 
that the project-specific objective of “maximizing the hydroelectric potential” of the 
Peace River was legitimate. The Panel rejected this as a governing principle. As such, 
the consultation process occurred under a false pretence and consultation on facilities 
that do not develop the entire head of the Peace River has yet to occur. 

BC Hydro’s methods of sharing information with Aboriginal groups and seeking 
input from them 

In 2011 and 2012, prior to the submission of the EIS, BC Hydro facilitated 
meetings with Aboriginal groups where subject matter experts shared 
information regarding: 

• Project components, including transmission line options, worker 
accommodation, Highway 29 realignment options, reservoir clearing 
options, proposed road access, and alternative dam sites;  

• The results of preliminary assessments on the potential effects of the 
Project on wildlife, fish, vegetation and heritage resources, and,  

• The results of studies on the potential effects of the Project on the 
downstream environment.  

This approach was intended to ensure that BC Hydro’s subject matter 
experts heard the issues and concerns brought forward by Aboriginal 
groups directly. (pp.41-42) 

The above text is misleading. The issues and concerns brought forward through these 
processes managed by the Proponent represent a very small proportion of issues and 
concerns raised by the T8FNs. The vast majority of the issues, concerns and 
information were brought forward as a result of the issues scoping, community 
assessment and traditional land use studies undertaken by the T8FNs, with funding 
support from BC Hydro. 



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  127 

In these meetings, BC Hydro sought input from Aboriginal groups on, 
among other things, potential impacts to the exercise on their Aboriginal 
Interests, as well as potential strategies to mitigate the effects of the 
Project. (p.42) 

This statement is correct. The Proponent made no effort in these meetings to present 
alternatives to the proposed Project that would entirely avoid the potential impacts 
through the development of alternative demand-side and supply-side resources to meet 
the need for electrical energy and dependable capacity. 

Participation by Aboriginal groups in Project-related field work 

We note the clarification made in the Consultation and Accommodation Report that this 
is not considered a consultation activity. This is because consultation does not take 
place in the field with individual members. This section remains irrelevant to 
consultation and needs to be deleted in its entirety.  

3.1.1 Proponent Consultation Summaries 

Consultation with B.C. Treaty 8 First Nations 

With respect to the activities undertaken by BC Hydro with the First Nations in 2008 
through 2010, these initial meetings were largely ineffective as a result of BC Hydro's 
aggressive insistence that the meetings be used to consult on referrals for the 
investigative work. There was little to no meaningful exchange of information related to 
the proposed Project and its potential impacts on the environment or on Aboriginal and 
Treaty rights. 

In regards to the 97 questions, the T8FNs are still awaiting responses to some of these 
questions and meaningful responses to many others. In addition to the examples 
provided in our comments to the Panel of November 25 concerning JRP-051, here is a 
sample of Hydro’s responses to some of the 97 questions: 

13. Is BCH aware of any hydro dam that has had a net positive impact to 
First Nations' culture and the exercise of section 35(1) rights? 

BC Hydro’s response: BCH would welcome further dialogue with the 
Treaty 8 First Nations to understand the nature and extent of their 
exercise of section 35(1) rights. 

17. What does BCH know about how the proposed Site C dam will impact 
the spawning of fish in the Peace River? 

BC Hydro’s response: While a fisheries assessment is not completed at 
this time, studies to date have sought to identify spawning movements 
and areas in the Peace River and tributaries. Results to date indicate: … 
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18. Has BCH studied the impacts the proposed Site C dam will have on all 
of the different species of fish in the Halfway River? If so, what were the 
results of those studies? 

BC Hydro’s response: BC Hydro has extensively studied fish and fish 
habitat in the Halfway River however an impact assessment is not 
complete at this time. Studies to date have focused on … 

57. The Peace Canyon and Bennett Dams closed off places for First 
Nations to exercise their rights. Are these cumulative impacts on First 
Nations' past and present land use being considered in any studies of the 
impacts of the proposed Site C dam? 

BC Hydro’s response: The current baseline environmental conditions 
reflect the impacts of the Bennett and Peace Canyon dams and would 
form the basis of a cumulative effects assessment of a proposed Site C 
project, should it advance to Stage 3. … 

The responses were either non-responsive (e.g. 13) or indicated that impacts are not 
yet known. The Stage 2 Consultation Agreement between the T8FNs and BC Hydro 
approached the consultation process in three phases: 

Phase One – Dissemination of Information 

Phase Two – Identification of Concerns and Potential Impacts 

Phase Three – Mitigation and Accommodation  

BC Hydro was unable to deliver on its commitments to address the topics included in 
the Consultation Agreement, particularly those related to the potential impacts of the 
proposed Project. BC Hydro had only finished providing the Stage 2 studies to the 
T8FNs a few months before it was asked to report to the BC Hydro Board so the Board 
could make a decision about whether to advance to Stage 3. At that time, the T8FNs 
were still in the process of reviewing the studies and communicating the information to 
the membership as required in Phase One of the Consultation Agreement. There were 
significant outstanding tasks remaining in Phase One, and Phase Two tasks had barely 
begun. For these reasons, the T8FNs strongly opposed BC Hydro moving to Stage 3. 
The T8FNs submitted a detailed Appendix that was attached to BC Hydro’s Stage 2 
Consultation and Accommodation Report submitted to the BC Hydro Board at the end 
of 2009. Despite the numerous concerns raised by the T8FNs, BC Hydro and the 
Province moved on to Stage 3. 

With respect to the Integrated Resource Plan, the T8FNs were provided the opportunity 
to comment on the draft IRP issued in May 2012. However, the revised IRP made public 
in August 2013 is a very different document from that originally circulated. This latter 
IRP informed the Evidentiary Update provided by BC Hydro as part of its Amended EIS 
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for the Site C Project. The T8FNs reviewed this document and submitted our comments 
to the Panel in the form of oral testimony, and the following two documents: 

• Helios Centre. November 2013. Need for, Purpose of and Alternatives to the Site 
C Hydroelectric Project, submitted to the Joint Review Panel for the Site C Clean 
Energy Project on behalf of the Treaty 8 First Nations by Philip Raphals 
Executive Director. 

• Helios Centre. January 2014. Response to BC Hydro Rebuttal Evidence 
submitted to the Joint Review Panel for the Site C Clean Energy Project on 
behalf of the Treaty 8 First Nations by Philip Raphals Executive Director. 

Despite the fact that this evidence demonstrated that alternative portfolios to Site C are 
more cost-effective by at least several hundred million dollars depending on the load 
growth scenario, and despite the fact that the Panel concluded that “a number of supply 
alternatives are competitive with Site C on a standard financial analysis” (i.e. an 
analysis using the same timeframe as BC Hydro’s IRP), BC Hydro has undertaken no 
additional consultation with the T8FNs on the need for, and alternatives to the proposed 
Project. 

Blueberry River First Nations and the Treaty 8 Tribal Association 
expressed interest in consulting with BC Hydro on potential alternative sites 
for the dam. BC Hydro’s Chief Engineer and technical consultants met with 
the Treaty 8 Tribal Association (October 2011) and Blueberry River First 
Nations (February 2012) to review BC Hydro’s studies and analysis on 
alternative dam sites, and to obtain and consider their input. In May 2012, 
capacity funding was provided to the Treaty 8 Tribal Association to engage 
consultants with engineering expertise to review BC Hydro’s analysis of 
alternative dam sites. (p.45) 

Again, as noted elsewhere, these activities occurred within the confines of the project 
specific objective to maximize the hydroelectric potential of the Peace River. No 
consultation has taken place to date concerning alternate hydroelectric sites on the 
Peace River that would not develop the entire remaining hydroelectric potential. 

The Panel also summarized its findings on this matter: 

All but two Aboriginal groups opposed the Project. Of the remaining two, 
one favoured the Project and one was ambivalent. (p.308) 

Table 3-0 Key Events in BC Hydro’s Consultation with Aboriginal Groups 
April 2010 – Aboriginal groups were advised that the Project was 
proceeding to the Regulatory and EA stage and provided access to copies 
of reports and studies on the Project. (p.38) 
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This is not accurate. In the case of reports regarding alternative hydroelectric sites, 
these reports were provided to the T8FNs many years after their completion (in the case 
of the 2003 Alternate Sites Report) or upon request by the T8FNs (in the case of the 
2011 Alternate Sites Report). The T8FNs had no role in the design of the environmental 
study program and did not receive reports until they were finalized or nearly finalized. 

Dec – Jan 2013/14 – BC Hydro participated in the Panel hearing. (p.39) 

Strictly speaking this is accurate. However, the T8FNs wish to be on the record that BC 
Hydro asked questions of the T8FNs on only two occasions throughout the entire 
hearing, despite ample opportunity to question interveners.  

Our Closing Comments described this matter as follows: 

At the close of the hearings dealing with Aboriginal and Treaty Rights on 
January 17, the Proponent provided a 16-page oral rebuttal to the 
submissions made by participants during that session, despite asking not a 
single question during the session.43 In taking this approach, the Proponent 
demonstrated the extent of its effort to avoid meaningful consultation and 
engagement with the T8FNs. Had questions been asked during the 
hearings, both the Panel and BC Hydro would have benefited from our 
responses and clarifications. 

3.2 FEDERAL AND PROVINCIAL GOVERNMENT CONSULTATION 

Early EA Planning 
Consultation Plans and letters to individual Aboriginal groups also noted 
the importance to the Crown of understanding the nature and scope of 
Aboriginal Interests, including how and where a right is exercised, by 
whom, how often, what time of year and what species is being hunted, 
fished or trapped and how the land is being used in support of the exercise 
of Aboriginal Interests. This information was deemed necessary to inform 
the Crown’s understanding of potential impacts from the Project to 
Aboriginal Interests. Largely through an exchange of correspondence 
during 2012, several Treaty 8 First Nations conveyed to the Crown their 
views of the nature and scope of the rights protected under the Treaty, and 
as described in detail in section 3 of this report, the Governments provided 
letters setting out the Crown’s view of the rights protected under Treaty 8. 
(p.51) 

 
43 This contrasts with the opening session of December 19-20, when the Proponent asked numerous questions and 

provided a two-page summation for a two-day hearing session.     
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It is important to note in the Consultation and Accommodation Report those areas 
where there was not agreement between the Crown and the Aboriginal Groups 
respecting the nature and scope of the Aboriginal and Treaty rights of the potentially 
affected First Nations. The Crown cannot make a reasonable assessment of the 
impacts of the proposed Project on Aboriginal and Treaty rights, if it does not have a 
proper understanding of those rights. 

Advisory Working Group 
Although the Governments believe the Working Group model is an 
effective structure to raise and address Aboriginal groups issues and 
concerns regarding the Project,… (p.52) 

The fact that Aboriginal groups had (and continue to have) concerns about the 
effectiveness of the Working Group model needs to be noted in the Consultation and 
Accommodation Report.  

Environmental Impact Statement Guidelines 
Throughout the Pre-Panel Stage review of the draft EIS Guidelines, the 
Crown actively sought meetings with the most potentially impacted 
Aboriginal groups, responded to and offered solutions to address any 
procedural or technical issues raised by Aboriginal groups, and provided 
Aboriginal groups the opportunity to provide written input. (p.53) 

The Consultation and Accommodation Report needs to note that there were several 
instances where the approach advocated by the T8FNs and other Aboriginal groups 
was rejected by the Crown Agencies only to be later accepted by the Panel, including 
the temporal baseline for the cumulative effects assessment as well as the merits of the 
project-specific objective of maximizing the hydroelectric potential. 

Environmental Impact Statement 
The Governments undertook to summarize the views and compile 
comments and advice from the Working Group on whether the Proponent 
adequately responded to EIS comments. (p.53) 

The T8FNs are unclear as to what the above statement is referencing. As with the EIS 
Guidelines, the Consultation and Accommodation Report needs to note instances 
where the approach advocated by the T8FNs and other Aboriginal groups was rejected 
by the Crown Agencies only to be later accepted by the Panel. 

Public and Community Hearings 
Agency representatives representing the federal government’s Crown 
Consultation team attended all public and community hearing sessions in 
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order to take note of information provided by Aboriginal groups to the 
Panel, and to track any additional key issues not previously registered in 
the Pre-Panel Stage. (p.54) 

Please clarify whether the Province’s Consultation Coordinator participated in the 
hearings or not. 

Federal and provincial departments and agencies also participated actively 
in the public hearing in making written and oral submissions to the Panel, 
and both governments responded to undertakings and questions from the 
Panel as appropriate. (p.54) 

AANDC is listed among the federal departments earlier in the Consultation and 
Accommodation Report. It should be noted that AANDC declined in writing to participate 
in the Panel hearings. 

Post Panel Stage Consultation Meetings 

Table 3.2 Key Canadian Environmental Assessment Agency and 
Environmental Assessment Office consultation activities with Aboriginal 
groups 

Throughout the process – For Treaty 8 First Nations, the Crown sought 
information on the nature and scope of treaty rights as exercised by the 
Aboriginal groups. (p.49) 

See earlier comments respecting the Crown’s preliminary assessment. 

March 2012 – Governments revise draft EIS Guidelines in consideration of 
preliminary comments received from Aboriginal groups. (p.49) 

See earlier comments about the need to acknowledge outstanding issues pertaining to 
Aboriginal groups. 

August 1, 2013 – Governments determine amended EIS is satisfactory to 
proceed to Panel (p.50) 

See earlier comments about need to acknowledge outstanding issues pertaining to 
Aboriginal groups. 

November 7, 2013 – Panel determines that EIS is sufficient to provide 
notice of hearing and issues request for written submissions. (p.50) 

Again, this despite hundreds of information requests from Aboriginal groups that were 
not meaningfully addressed or were entirely unaddressed. 
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Finally, we note that the Table 3.2 omits the two dates on which the Crown Agencies 
provided their preliminary assessments of the nature and scope of the Section 35(1) 
rights potentially impacted by the proposed Project: 

• December 21, 2012 – On behalf of the Federal Government, CEA Agency 
provides its preliminary assessment of the nature and scope of the Section 35(1) 
rights potentially impacted by the proposed Project 

• February 16, 2013 – On behalf of the Provincial Government, the BC EAO 
provides its preliminary assessment of the nature and scope of the Section 35(1) 
rights potentially impacted by the proposed Project 

3.3 PARTICIPANT FUNDING 

The Consultation and Accommodation Report does not acknowledge the challenges 
that the T8FNs (and potentially other Aboriginal groups) faced in securing and receiving 
adequate funding from the Crown proponent. During at least two points in the process, 
including during review of the EIS and during the Panel hearings, the Proponent refused 
to provide adequate funding for participation of the T8FNs until completion of the 
particular stage of the process forcing the T8FNs to cash flow the costs and limiting the 
Nations’ participation. 

3.4 ADJUSTMENTS TO EA PROCESS AND TIMELINES 

All Aboriginal groups were invited by the Governments to propose 
candidates to serve as Panel members, in response to concerns that Panel 
members should have an appreciation of Aboriginal culture and the 
constitutionally protected rights of Canada’s Aboriginal peoples. (p.58) 

If this is considered to be consultation, then the T8FNs should have received a written 
response regarding the results of the selection process and the reasons why candidates 
proposed by the T8FNs were considered unsuitable. 

In response to concerns raised regarding timelines, timing and content of 
consultation for the Post-Panel consultation period, several process 
enhancements were made, including: 

• Adjustments and flexibility in regard to timelines for submitting written 
comments; 

• Agreeing to consult on proposed conditions; 
• Reduction of the 45 day hold off period for public release of the Panel 

Report to 6 days; 
• Offering consultation on the Crown’s methodological approach, for 

example to undertaking preliminary assessment of potential impacts to 
Aboriginal Interests (informing any needed revisions to the depth of 
consultation). Through correspondence to various Aboriginal groups, 
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the Governments explained their methodological approach and invited 
Aboriginal groups to provide their own concepts and thresholds to help 
inform the Crown’s preliminary assessment. (p.58) 

The T8FNs question whether these are process adjustments or acknowledgements of 
the unreasonableness of the initial schedule. Timelines for this process are far shorter 
than for other similar processes for similar projects (e.g. assessment of the Lower 
Churchill Project took over 3 years of government time instead of 2 years). Secondly, 
consultation on conditions is a reasonable and not an exceptional action under the 
circumstances. Finally, the holding back of the Report from the public for any period of 
time is not in the public interest. 

4 CONSIDERATION OF ABORIGINAL INTERESTS AND CONCERNS 
The T8FNs have not commented on the information in the Consultation and 
Accommodation Report related to proposed Conditions but on the Conditions Report 
itself. 

4.1 CROWN CONSULTATION RECORD AND TRACKING OF KEY ISSUES 

The Issues Tracking Tables are a tool to capture and organize the potential 
impacts to Aboriginal Interests, issues and concerns raised by Aboriginal 
groups during all stages of the EA, and serve as a resource for the Crown 
to identify responses to those impacts, indicating whether in the view of the 
Crown, issues have been addressed, partially addressed or not addressed 
by proposed accommodation.  The Issues Tracking Tables have been 
summarized in the Aboriginal group-specific sections of this report 
(Appendices A1-A29). (p.59) 

If the above is the case, then the issues tracking table needs to clearly indicate when an 
environmental effect or impact on Aboriginal and Treaty Rights cannot be mitigated, as 
determined by the Panel. See comments on the Appendices A1-A29. 

4.2 ADDRESSING KEY ABORIGINAL INTERESTS AND CONCERNS 

Project Modifications 
Many of the mitigation measures proposed by the Proponent for Valued 
Components may also help mitigate potential impacts on Aboriginal 
Interests and other concerns raised throughout the EA by Aboriginal 
groups. (p.60) 

Please clarify specifically the Aboriginal Interests to which this refers. The Panel 
concluded in many instances that the significant adverse environmental effects on 
Aboriginal Interests cannot be mitigated.  



FINAL  © 2014 Treaty 8 Tribal Association 

August 2014  135 

Conditions would become legally binding on the Proponent if the 
Governments authorize the Project to proceed.  
These conditions, if the Project is approved, would either directly or 
indirectly avoid or reduce some of the impacts and concerns raised by 
Aboriginal Groups.  (p.61) 

As noted below in the Conditions Report, the Crown has not demonstrated how it would 
enforce any of the Conditions and what legal recourse it would have to enforce the 
conditions over and above what it has in the statutes and regulations. 

In addition to the specific mitigation measures that the Governments 
propose as potential EA conditions, the Proponent has implemented 
several Project design elements to avoid and mitigate potential effects to 
Aboriginal Interests. These include: 

• Modified design for the Site C dam, allowing access across the dam 
and, as a result, removing need for a permanent bridge across the 
Peace River downstream of the dam site that would have enlarged the 
Project footprint and increased activity on the south bank of the river in 
the Area of Critical Community Interest and Peace Moberly Tract, 
where various groups exercise Aboriginal Interests to hunt, trap and 
fish; (p.60) 

This is not meaningful avoidance. The removal of the downstream bridge was a cost-
saving measure. Even without a bridge, the proposed Project would involve 
considerable construction activity on the south bank of the Peace River, include the 
development of a 500 kV transmission line directly through the ACCI and PMT, and 
permanently improve access to the ACCI and PMT for non-Aboriginals, forestry, mineral 
exploration and other activities that would adversely affect these areas. The decision 
not to construct a permanent bridge simply slows down the long-term effects of the Site 
C Project on the ACCI and PMT, but does not avoid them in any permanent or 
meaningful way. 

Meaningful avoidance in this instance would involve finding other means for meeting the 
requirements for electrical energy and dependable capacity that avoid or substantially 
reduce any future impacts in the ACCI and PMT. 

• Using the existing 138 kV transmission line right of way from the G.M. 
Shrum generating station to Fort St. John and Taylor for the two 
proposed 500kV transmission lines from the Site C substation to Peace 
Canyon substation. The 500 kV lines will be placed along and adjacent 
to the existing right of way and the 138 kV lines will be removed; (p.60)	  

This is not meaningful avoidance. Whether the 500 kV lines replace or run alongside the 
existing 138 kV transmission lines will make no difference for habitat fragmentation, 
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predator access or harvesting access by non-Aboriginals, the key issues for the ACCI 
and PMT. 

• Minimize the loss of wildlife habitat on the big island downstream of the 
dam through design of the dam, generating station and spillway; (p.60) 

It is difficult to take this seriously as an avoidance measure given the significant impacts 
of the proposed Project. With respect to the ecologically important islands in the Peace 
River, below are the facts concerning the three portfolios analyzed by the T8FNs to 
meet the need for electrical energy and capacity: 

• Site C: 
o one island removed at dam site 
o 3 islands partially submerged, and  
o 27 islands cleared and submerged by the reservoir 

• Alternative portfolio containing Site 7b, wind and natural gas capacity: 
o one island removed at 7B 
o eight islands cleared and submerged by the reservoir 

• Alternative portfolio containing wind and natural gas capacity  
o Zero islands removed, cleared or submerged 

There is no meaningful difference between affecting 32 islands versus 31 islands as a 
result of the proposed avoidance measure, but there is a meaningful difference between 
affecting 32 islands versus 9 islands or versus no islands. 

• Relocate worker accommodation to minimize disruption of wetland 
habitat; and (p.60) 

Again, it is difficult to take this avoidance measure seriously given the significant 
impacts of the proposed Project.  According to Table 2 in the JRP Report, Site C would 
affect 263 ha of wetland (197 ha of sedge wetland and 66 ha of willow sedge wetland). 
The accommodation complex would have a footprint less than 1 ha. The T8FNs are 
questioning the meaningful difference between 264 ha versus 263 ha of impacted 
wetlands. Development of Site 7b would avoid effects on Watson’s Slough and have 
minimal impacts along shoreline and transmission line wetlands compared to Site C. 

• Use existing access corridors, including existing roads, for the 
realignment of Highway 29. (p.60) 

This is also a meaningless avoidance measure as new temporary access corridors 
could be revegetated after their use during construction, so no long-term effects are 
being avoided. This is primarily a cost saving measure not an impacts avoidance 
measure. 
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None of these measures would be necessary if the Proponent simply pursued the 
cost-effective demand-side and supply-side alternatives identified by the T8FNs 
in our submissions to the Panel.  

Other Accommodation Measures 
On July 22, 2014, the Proponent wrote to both West Moberly First Nations 
and Prophet River First Nation proposing measures to be provided by the 
Proponent and BC, and provided copies of these letters to the 
Governments. These measures include providing to the First Nations 
provincial Crown lands and/or land protection measures, financial 
contributions and other measures including a multi-million dollar 
compensation fund to address current use of lands and resources for 
traditional purposes, for which the First Nations involved in IBA 
negotiations will also be eligible to apply. These letters state that in the 
Proponent’s view, these measures would offset the residual effects of the 
Project, if it is [sic] authorized by Governments to proceed.  The Proponent 
stated in the letters that it also continues to be interested in pursuing an 
impact benefit agreement relating to procurement opportunities and other 
benefits with West Moberly First Nations and Prophet River First Nation. 
On July 24, 2014, Chief Roland Willson of the West Moberly First Nations 
replied to the Proponent’s letter of July 22 indicating that a Regional 
Strategic Environmental Assessment and a Cumulative Impact 
Assessment needs to be completed before entertaining the letter from the 
Proponent. (p.63) 

Chief Willson also commented on the inadequacy of the consultation on alternatives to 
date, as follows: 

The 4 Treaty-8 First Nations who have met with you have proposed 
alternatives that BC Hydro and BC have refused to discuss, this is not 
consultation. 

The Consultation and Accommodation Report needs to include this observation from 
Chief Willson in addition to that regarding the Regional Strategic Environmental 
Assessment by adding the following: 

Chief Willson also noted that the Treaty 8 First Nations have proposed 
alternatives to Site C that BC Hydro and the Province have refused to date 
to discuss, and therefore that the consultation on alternatives remains 
inadequate. 

Impacts to Hunting and Trapping 

Summary of Potential Conditions 
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The following is a brief summary of proposed conditions from the draft 
conditions list related to hunting and trapping. If the Project is authorized by 
Governments to proceed, it is proposed that the Proponent would be 
required to undertake conditions such as including the following: 

• ensure that measures implemented to manage harmful Project effects 
on wildlife resources are effective by implementing monitoring 
measures detailed in a Wildlife Monitoring and Follow-up Program; and  

• ensure that suitable lands are available as ungulate winter range by 
conducting a study of suitable areas on Proponent-owned lands, or 
Crown lands, in the vicinity of the Project with a view to maintain 
suitable Proponent-owned lands for ungulate winter range if directed by 
the province. (p.64) 

The term "ensure" is incorrect. Properly designed monitoring provides information about 
whether or not mitigation is working, but it does not ensure that it is working. 

Proponent-owned and Crown lands are already available for use as ungulate winter 
range. This is NOT mitigation, as it works under the assumption that the ultimate 
purpose of all lands is to be "developed", and that avoiding taking up some lands 
somehow compensates for taking up other lands. 

Impacts to Fishing 

Summary of Potential Conditions 

The following change is request since monitoring cannot ensure adequate mitigation: 

develop a Fisheries and Aquatic Habitat Monitoring and Follow-up Program 
to assess the effectiveness of measures to mitigate Project effects on 
healthy fish populations in the Peace River and tributaries, and, as 
required, to assess the need to adjust those measures to promote 
mitigation of adequately mitigate the Project’s effects. (p.71) 

Impacts to Other Traditional Uses of the Land 

The T8FNs request re-insertion of the following text deleted from the Consultation and 
Accommodation Report: 

Treaty 8 Tribal Association reported that, based on a survey of its 
members, 796 sites of value were identified in the LAA; out of those, 368 
sites or 46 percent would be within the inundation zones or Project 
footprint.  It noted that 42 sites of cultural or spiritual values would be 
inundated, including spiritual places, burials, medicine collection areas, 
teaching areas, ceremonial and prayer offering places, and locations 
associated with place names and oral histories.  In addition, 77 habitation 
sites, temporary or permanent, used for hunting and gathering, including 
places that have been used for generations and are still being used, would 
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also be inundated; 30 sites identified as having transportation values, such 
as portions of trails, horse crossings, raft or boat crossings, and canoe and 
boat routes along the Peace River and adjacent tributaries, would be lost. 

In addition to the sites identified by the T8FNs, other First Nations and Aboriginal 
Groups also identified sites of value in the local assessment area and these should be 
acknowledged. 

Panel Findings 

Since the review of the JRP Report, the T8FNs have received and undertaken a 
preliminary review of the following document: 

• Klohn Crippen Berger Ltd. and SNC-Lavalin Inc. July 2013. Site C Clean Energy 
Project Acid Rock Drainage and Metal Leachate Management Plan, Revision 1, 
prepared for BC Hydro. 

The areas of acid generating and potentially acid generating rock are fairly extensive, 
and the proposed mitigation (even if effective) would be expensive. It is unclear whether 
this has been factored into the cost of mitigation measures for the Project. The JRP 
Report also appears to confuse water quality modeling with water quality monitoring, 
recommending only the latter when Environment Canada had recommended both. 

Socio-economic Concerns 

This section of the Consultation and Accommodation Report is inconsistent with the 
format for the other sections immediately preceding it. It should be renamed “Socio-
economic” and the concerns included in the Appendices to be consistent with the other 
sections. 

Assessment Methodology, Process and Consultation 

Need for, Purpose of, the Project 

This section of the Consultation and Accommodation Report omits – and needs to 
include – a key finding of the JRP Report: 

The Panel concludes that, under the Low Liquefied Natural Gas case, available 
resources could provide adequate energy and capacity until at least 2028. 

The Panel concluded that Site C would be the least expensive of the 
alternatives, and its cost advantages would increase with the passing 
decades as inflation makes alternatives more costly. (p.71) 
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As we have noted previously, the Panel had essentially no evidence put before it to 
make that conclusion and provided no opportunity for any cross-examination of the 
claims made by BC Hydro on the final day of the hearings. Contrary to the commitments 
made to the T8FNs by the Crown Agencies, no effort has been made in the 
Consultation and Accommodation Report to account for the lack of evidence supporting 
this statement in the Panel Report. 

In applying the June 10, 2014 Panel errata to the calculations in its report, 
the energy supply deficit becomes apparent three years earlier; i.e. by 
2024 and not 2027. (p.71) 

The above statement is misleading and was not a conclusion of the Panel but is an 
incorrect interpretive addition of the Crown Agencies to the Consultation and 
Accommodation Report. 

The JRP Report already acknowledges the following immediately following Table 18: 
“The load-resource balance (LRB) was based on the 2012 load forecast with no LNG 
load: low LNG would bring the balance point for energy back to 2024 and for capacity to 
2022.” The errata of June 20, 2014 do not change anything since they are errata related 
to an omission from Table 16 and Table 18 and not errata related to an analytical 
deficiency, as presumed by the Crown Agencies. This is why the June 10, 2014 errata 
stated very clearly: “Conclusions remain as noted.” This sentence must be deleted from 
the Consultation and Accommodation Report as both misleading and not a conclusion 
of the Panel.  

Panel Recommendations 46, 47, 49 and 50 speak to this key Aboriginal 
group concern. (p.77) 

Please clarify why some recommendations are stated in the Consultation and 
Accommodation Report and others are simply referenced. The Consultation and 
Accommodation Report now states the Panel Recommendations in this section but has 
deleted them from all of the other sections. The Consultation and Accommodation 
Report should be consistent: either state the Recommendations or reference them. 

Alternatives to the Project 

This section omits the fact that the T8FNs provided expert evidence and rebuttal 
evidence concerning alternatives to the proposed Site C Project that would avoid the 
significant adverse environmental effects of the proposed Project, and that these 
alternatives are available for a cost savings of at least several hundred million dollars 
over the 20-year planning period used in the IRP. 
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The Panel also concluded that a number of supply alternatives are 
competitive with Site C on a standard financial analysis, although in the 
long term, Site C would produce less expensive power than any alternative. 
(p.72) 

As we have noted previously, the Panel had essentially no evidence put before it to 
make the conclusion about the long-term ability of Site C to produce less expensive 
power than any alternative, and provided no opportunity for any cross-examination of 
the claims made by BC Hydro on the final day of the hearings. Contrary to the 
commitments made to the T8FNs by the Crown Agencies, no effort has been made in 
the Consultation and Accommodation Report to account for the lack of evidence 
supporting this statement in the JRP Report. 
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5 CONCLUSIONS 

5.1 ADEQUACY OF CONSULTATION 

The Governments consider the consultation with Aboriginal Groups during 
the EA process for the Project, as documented in section 3, to be 
procedurally adequate to allow for informed decisions regarding potential 
impacts arising from contemplated Crown decision making, to Aboriginal 
Interests. (p.77) 

This statement prefers form to substance. In order to be considered adequate the 
consultation must be meaningful.  The consultation in this case proceeded on BC 
Hydro’s stated purpose: the maximization of the hydroelectric potential of the Peace 
River.  Alternatives were never seriously considered, as none of them could accomplish 
this purpose.   

Consultation that excludes from the outset any form of accommodation is 
meaningless.44 To commence consultation on that basis does not recognize the full 
range of possible outcomes, and amounts to nothing more than the opportunity for First 
Nations “to blow off steam”.45  

The Crown’s duty to consult imposes on it a positive obligation to reasonably ensure 
that aboriginal peoples are provided with all necessary information in a timely way so 
that they have the opportunity to express their interests and concerns, and to ensure 
that their representations are seriously considered and, wherever possible, 
demonstrably integrated into the proposed plan of action.46 While there certainly was 
much information exchange and opportunities for the First Nations to express their 
interests and concerns, it does not appear that either the Proponent or the Crown 
Agencies, in contrast to the Panel, seriously considered their representations and more 
importantly have not demonstrably integrated them into the plan of action. 

As the Crown Agencies are aware, the Ministers must make two decisions, namely 
whether there are significant adverse environmental effects and whether those effects 
are justified in the circumstances. The former question is being addressed through the 
JRP Report and the subsequent consultation with Aboriginal Groups. However, the 
question of justification can only be addressed by adequately considering the 

 
44 Mikisew at para. 54. 
45 West Moberly at para. 149. 
46 Halfway River First Nation v. B.C.,1999 BCCA 470 at para. 160. 
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need for the proposed Project in light of the alternatives.  Consultation in relation 
to those matters remains incomplete.  

Conclusion 
Having regard to the overall process of consultation, as part of the EA for 
the Project, the Agency and EAO conclude that consultation has been 
carried out in good faith and that the process was appropriate and 
reasonable in the circumstances. (p.78) 

The T8FNs disagree with this conclusion for the numerous reasons set out in our 
comments on this Consultation and Accommodation Report. 

For the purposes of advising the Provincial and Federal decision-makers that 
conclusion is inadequate.  Importantly, section 2.5 of the Panel’s terms of reference 
provided: 

The Joint Review Panel will not make any conclusions or recommendations as to: 

a) the nature and scope of asserted Aboriginal rights or the strength of those asserted 
rights;  

b) the scope of the Crown’s duty to consult Aboriginal groups; 
c) whether the Crown has met its duty to consult Aboriginal Groups and, where 

appropriate, accommodate their interests in respect of the potential adverse effects 
of the Project on asserted or established Aboriginal rights or treaty rights; 

d) whether the Project is an infringement of Treaty No.8... 

We would have expected that the Crown Agencies would provide your views on these 
issues in the Consultation and Accommodation Report. There is some discussion of a) 
and b) in the Consultation and Accommodation Report.  In regards to c), while the 
Consultation and Accommodation Report opines that the consultation has been 
procedurally sound it fails to address whether the Crown has addressed the substance 
of the consultation or adequately accommodated the Treaty rights of the T8FN and 
other First Nations, as stated above. Finally, the Consultation and Accommodation 
Report does not address d), although it seems to suggest that the construction of Site C 
would not be an infringement of Treaty No. 8.   

5.2 STATUS OF ACCOMMODATION 

Balancing Impacts to Aboriginal Interests with Other Interests 
The Crown has a duty to balance these impacts on Aboriginal Interests 
with other society interests, including the potential social, environmental 
and economic costs and benefits of the Project. In weighing the Project 
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costs and benefits with the impacts on Aboriginal Interests, the following 
factors regarding the Project are relevant to consider: 

• Potential economic contribution of the Project to the region; 
• Potential contribution of the Project to the local and regional community 

and to the Province; 
• Economic viability of the Project; 
• Resources or values that will no longer be available for future 

generations; and 
• Benefits of the Project to potentially affected Aboriginal communities. 

(p.78) 

The analysis undertaken in this section of the Consultation and Accommodation Report 
is incomplete. The benefits and impacts of the proposed Project need to be considered 
in the context of the need for the proposed Project and alternatives available to meet 
the purpose of the proposed Project. The analysis in this section of the Consultation and 
Accommodation Report needs to consider whether the purpose of the Project can be 
met without infringing on Aboriginal Interests. If the Crown Agencies believe that they 
lack the fundamental information regarding the alternatives to undertake the proper 
analysis then this should be stated clearly in the Consultation and Accommodation 
Report. 

The T8FNs have provided ample evidence during the environmental assessment that 
alternatives to the proposed Project are available that would meet the need for energy 
and dependable capacity at a lower cost than Site C, without the significant adverse 
environmental effects of Site C, and within the requirements of the Clean Energy Act 
and other government policy. 

Potential economic contribution of the Project to the region 

The following change is requested: 

A preliminary forecast of anticipated annual operating costs for the 
planning life of the project is $59.6 million, including … (p.78) 

Potential contribution of the Project to the local and regional community 
and to the Province 

BC Hydro concluded that while the Project could cause some significant 
residual effects, they are justified by (1) the public interest in long-term, 
reliable electricity to meet growing demand, (2) the employment, economic 
development, ratepayer, taxpayer, and community benefits that would 
result, (3) the ability of the Project to meet this need for electricity with 
lower GHG impact than other resource options, (4) the limited footprint of 
the Project, given its generation capability, using water already stored in 
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the upstream reservoirs to generate over 35 percent of the energy from BC 
Hydro’s largest facility with only 5 percent of the reservoir area; and (5), the 
honourable process of engagement with Aboriginal groups and the 
potential for accommodation of their Interests. (pp.79-80) 

It is unclear why BC Hydro’s perspectives in its closing comments to the Panel hearings 
are being presented in the Consultation and Accommodation Report without also 
presenting the views of other parties to the environmental assessment. The concluding 
comments of the T8FNs in our Closing Comments were as follows: 

CONCLUSION  
Councillor Dean Dokkie [West Moberly First Nations]: How many times 
do we have to say no? And how many ways do we have to say no before 
it's understood that we cannot give what the Creator has given to us? 
(V.8, p.181, ll.7-10) 

CONCLUSION: THE PANEL’S TASK – RECONCILIATION IN PRACTICE 
The Panel’s ultimate task is to determine the significance of the 
environmental effects of the Project, including the effects on the T8FNs, 
their physical and cultural heritage, current use of lands and resources for 
traditional purposes and on structures, sites and things that are of 
historical, archaeological, paleontological or architectural significance. In 
effect, the Panel is called upon to play an important role in the process of 
reconciling the rights, claims and interests of the T8FNs with those of the 
Crown; it must provide recommendations that allow the federal and 
provincial governments to maintain the honour of the Crown and promote 
reconciliation between Aboriginal interests and Non-Aboriginal or Crown 
interests. 
The conclusions made by the Panel with respect to the significance of 
these effects will be submitted to the federal and provincial Ministers of the 
Environment. These conclusions will inform the decisions that will be made 
by the two levels of government – decisions that must maintain the honour 
of the Crown and promote reconciliation between Aboriginal peoples and 
non-Aboriginal peoples.   
The Panel’s contribution to the important objective of reconciliation will 
require an understanding of the perspective of the T8FNs with respect to 
their Treaty rights and how the Peace River Valley supports the meaningful 
exercise of those rights.  It will require the acknowledgment of the 
existence a world-view that is based upon an intimate connection to the 
land and its waters; a world-view that found protection in a Treaty 
relationship that remains as significant today as it was 114 years ago when 
it was first entered into. 
The T8FNs recommend that the Panel conclude that considering the 
constitutional nature of Treaty 8 rights, the context of existing impacts to 
those rights that T8FNs experience and continue to experience, and the 
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lack of any clear plan for the protection of resources or areas, such as the 
Peace River Valley, that are integral to the current and future practice of 
Treaty 8 rights in preferred areas and according to preferred means, the 
significant effects of the proposed Project to current use of lands and 
resources by the T8FNs in the Peace River region are not justifiable and 
not in the public interest. 

With respect to the supposed accommodation of Aboriginal Interests offered by BC 
Hydro in relation to Site C, the proposed Project cannot be reconciled with the rights of 
the T8FNs.  Impact Benefit Agreements would only be a relevant accommodation 
measure if the First Nations had actually accepted such agreements.  All that has been 
put forward is a unilateral offer from BC Hydro. No negotiations are currently ongoing or 
planned. The position of the T8FNs is that the infringement of their Treaty rights by the 
construction of a third dam on the Peace River is non-compensable, particularly in light 
of the fact that BC Hydro has yet to acknowledge, let alone consider compensation for 
the massive infringements that have already taken place due to the WAC Bennett Dam,  
Williston Reservoir and the Peace Canyon Dam. 

In its report, the Panel concluded that, under the Low Liquefied Natural 
Gas case, available resources could provide adequate energy and capacity 
until at least 2028. In applying the June 10, 2014  errata47 to the Joint 
Review Panel Report that was issued by the Panel to the calculations in 
Tables 16 and 18 in its report, the energy supply deficit becomes apparent 
three years earlier; i.e. by 2024 instead of 2027. The 2024 energy deficit 
estimate is the same as that which the Proponent calculated in its EIS 
under the low-LNG scenario. (p.80) 

For reasons outlined elsewhere in these comments, the T8FNs request deletion of the 
above as misleading and an inaccurate portrayal of the Panel’s errata since the Panel 
clearly noted that its “Conclusions remain as noted”. 

Economic viability of the project 
The Proponent’s assessment concluded that the Project is lower cost than 
all three alternative portfolios of electricity generation options. 

A balanced perspective is required in the Consultation and Accommodation Report, 
rather than just a restating of the findings of the Proponent. The Consultation and 
Accommodation Report fails to note that the T8FNs presented an expert analysis of 

 
47 For Panel erratum on this topic, see CEAR #2774 available at http://www.ceaa-

acee.gc.ca/050/documents/p63919/99384E.pdf 
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additional alternative portfolios. The T8FNs request addition of the following text from 
the Panel Report: 

T8TA conducted its own analysis of the alternatives to the Project and 
concluded that “the superiority of Site C in relation to the alternatives has 
not been demonstrated,” and that “for every one of the scenarios reviewed, 
both alternate scenarios displayed present value costs significantly lower 
than the Site C portfolios proposed by BC Hydro.” (p. 295) 

This section of the Consultation and Accommodation Report also lacks any mention of 
the substantive conclusions of the Panel Report concerning the need for the proposed 
Project and the risks that the Project would entail as a result of its high initial capital 
costs and the substantial surplus it would create. The T8FNs request addition of the 
following from the Panel Report: 

Site C would be a large, sudden addition to supply. BC Hydro projects 
losing $800 million in the first 4 years of operation. These losses would 
come home to B.C. ratepayers in one way or another. (BC Hydro’s view is 
that they will be more than made up in lower future rates.) They could be 
minimized through smaller supply additions that more closely follow the 
load [alternatives], or avoided altogether by a minor modification of the self-
sufficiency objective [imports]. It would make financial sense to import 
cheap power until its cost rises to the cheapest of domestic alternatives, or 
until the domestic market can absorb most of the new supply. (p. 298) 

The Panel concludes that relying on exports to absorb surplus production would 
likely be very expensive. (p.299) 

Overall, this section of the Consultation and Accommodation Report does not present a 
balanced view of the Panel’s perspectives respecting the economic viability of the 
proposed Project. 

Resources or values that will no longer be available for future generations 

As with other sub-sections in this section 5, this section is biased. The Panel concluded 
in numerous instances that the Project on its own would have significant adverse 
environmental effects. This section leaves the reader with the impression that the 
significant adverse environmental effects will occur in the region even if the Project does 
not proceed. This is untrue. The T8FNs request the following addition from the JRP 
Report: 

However, given the scale of the Project, the Panel believes the contribution 
of the Project to the cumulative effects would be serious and should not be 
disregarded because of the already significant cumulative effect in the 
region. (p.90) 
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Conclusion 
The EA process has documented that the Project will have both 
considerable potential benefits and significant adverse impacts. Some of 
these benefits will accrue to Aboriginal communities. The Project’s 
significant adverse effects will also be experienced by some of those 
Aboriginal communities. (p.81) 

The above statement is simplistic and lacks meaningful consideration of the nature and 
distribution of the impacts and benefits. The Consultation and Accommodation Report 
notes the following: 

The Province would receive annual water rentals amounting to over $35 
million per year, as well as a regulated return on equity that would be 
approximately $220 million in the first year of operations. (p.79) 

Based on the compensation offers to the affected First Nations, the total amount of 
financial compensation accruing to the affected First Nations is estimated at $1.5 million 
per year. This compares to more than $250 million per year in water rentals and return 
on equity to the Province. While the Treaty 8 First Nations receive 100% of the adverse 
impacts, they receive about 0.6% of the benefits.  

If the Project is authorized by Governments to proceed, the Crown 
acknowledges that there are potential impacts that cannot be avoided or 
mitigated.  Financial and other benefits have been offered by BC Hydro 
and BC to those Treaty 8 First Nations who would be more seriously 
impacted by the Project should it proceed, to offset those potential impacts. 
(p.82)  

Why is the Government of Canada ignoring its own consultation guidelines? The 
Updated Guidelines for Federal Officials to Fulfill the Duty to Consult 48 place a 
consistent emphasis on the need to consider appropriate means to avoid adverse 
impacts on Aboriginal or Treaty Rights. Examples include the following: 

The primary goal of accommodation is to avoid, eliminate, or minimize the 
adverse impacts on potential or established Aboriginal or Treaty rights, and 
when this is not possible, to compensate the Aboriginal community for 
those adverse impacts. (p. 53) 
In the context of established Aboriginal and Treaty rights, given the 
strength of those rights, federal departments and agencies must work 
closely with Aboriginal groups to seek ways to avoid adverse impacts on 

 
48 www.aadnc-aandc.gc.ca/eng/1100100014680/1100100014681  
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those rights. Federal officials should do the same when there is a severe 
adverse impact. (p. 48) (underlining added) 

It cannot be clearer. The adverse impacts to the rights of the Treaty 8 First Nations 
predicted in the JRP Report are both numerous and severe.  Why then is the Crown 
interested only in mitigation and compensation as forms of accommodation?  

BC Hydro has not made the case that the proposed Site C Project is in the public 
interest and innumerable significant adverse effects on the environment and on the 
Treaty rights of the T8FNs cannot be mitigated. In terms of the justification analysis that 
the Governor in Council and the Responsible Ministers undertake, the purported 
benefits outlined in the Consultation and Accommodation Report are speculative.   

However, three things are clear: 1) the project is not needed; 2) the impact on the public 
purse and the ratepayers, if the project is approved, will be significant; and 3) the impact 
on the Treaty rights and incidental rights of the T8FNs cannot be mitigated.  There is no 
compelling reason that would justify the infringement of the Treaty rights of the T8FNs 
that would occur should the Site C Project be constructed.	  

Avoidance of the numerous and severe impacts to the Treaty Rights of the T8FNs is 
readily available, through the development of the technically feasible and economically 
competitive demand-side and supply-side resources identified in the submissions of the 
T8FNs during the Panel hearings. 

The T8FNs note that a smaller hydroelectric facility developed upstream of Farrell 
Creek (i.e. Site 7b) would also meet the first four criteria listed above in BC Hydro’s 
closing comments and offers realistic potential for reconciliation as it would substantially 
avoid the significant adverse environmental effects associated with Site C.  
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CONDITIONS REPORT 

1 INTRODUCTION 
The Canadian Environmental Assessment Agency and the BC Environmental 
Assessment Office indicated their objectives for consulting on the proposed Conditions 
Report as follows: 

Our interest is in receiving your views on the potential conditions and both 
governments are open to amending or adding to the potential conditions as 
appropriate within the frameworks of our respective environmental 
assessment legislation to address those views. (p.1) 

The T8FNs are of the view that under no conditions should the proposed Project 
receive a federal or provincial environmental assessment approval.  

2 AQUATIC ENVIROMENT 
This Plan must be developed and provided to FLNRO and Aboriginal 
Groups for review a minimum of 90 days prior to commencement of 
construction. (p.3) 

What is “construction”? 

3 FISH AND FISH HABITAT 
The Proponent shall prepare and submit to the Agency a fish and fish 
habitat management plan six months in advance of initiating activities that 
may affect fish and fish habitat. The plan shall include measures to address 
Project effects on fish and fish habitat including: 

• erosion and sediment control measures, riparian zone avoidance 
measures, best practices for watercourse crossings, in-stream work 
guidelines, in-stream work timing windows, and any other project 
activity specific mitigation measures (e.g., work area isolation, fish 
salvage and relocation, etc.);  

• measures to avoid or reduce fish stranding;  
• technologies and design features that minimize downstream fish 

entrainment past the dam site during construction and operation 
activities;  

• measures to reduce levels of Total Dissolved Gas (TDG) 
concentrations in tailwater in order to prevent TDG supersaturation 
levels; and  

• measures to mitigate the barrier to upstream fish  
• measures to mitigate the barrier to upstream fish passage (e.g., via the 

proposed trap-and-haul program for bull trout and as appropriate and 
feasible, for other migrating fish species). (p.5) 
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It has already been determined in the JRP Report that these mitigation measures will 
not change the significance of the effects of the proposed Project on fishing by the 
T8FNs. 

The Monitoring and Follow-up Program must include monitoring during 
operations for at least the following:  

• Continued effectiveness of environmental protection measures 
undertaken during construction to mitigate effects on fish and fish 
habitat.  

• Total dissolved gas.  
• Meeting monitoring commitments as per the Fish Passage 

Management Program, including on-site monitoring of fish habitat areas 
in the side channel and mainstream margins, resulting from water 
fluctuations.  

• Fish and fish habitat productivity, for reservoir, reservoir tributaries, and 
for downstream Peace River.  

The Monitoring and Follow-up Program must outline a procedure for 
evaluating future mitigation and compensation options after reservoir 
development and follow-up monitoring, as well as procedures for how 
compensation options that are technically and economically feasible will be 
implemented. (p.8) 

Technically feasible compensation options will likely involve changes to the operating 
regime, which will have considerable cost, and so are unlikely to be economically 
feasible. Technically feasible options may also include habitat restoration, which is also 
very expensive and difficult to effectively achieve, even over very small areas. These 
costs will contribute further to the proposed Project being the less-preferred option for 
meeting the need for energy and dependable capacity. 

4 VEGETATION AND ECOLOGICAL COMMUNITIES 
The [Soil Management, Site Restoration, and Re-vegetation] Plan must 
include at least the following: 

• … 
• Identify traditional use plants for revegetation purposes, in consultation 

with Aboriginal Groups. (p.8) 

The T8FNs will not participate in environmental management and monitoring of a 
Project that they do not support. 

Rare Plants and Sensitive Ecosystems 

• Protect known occurrences of Tufa seeps, wetlands and rare plants 
located adjacent to construction areas. Install signage where 
necessary, as determined by the EAC Holder’s Independent 
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Environmental Monitor, to indicate the boundaries of the exclusion 
area. (p.9) 

The JRP Report noted the following: 

The Proponent determined that five of the seven tufa seeps found in the 
LAA would be directly affected by the Project, and that the only marl fen 
found at Watson Slough wetland complex would be lost. The Proponent 
acknowledged that tufa seeps and marl fen are unusual ecosystems that 
cannot be recreated. (p.60) 

The most effective way to protect these rare Tufa seeps and marl fens is to avoid 
developing these portions of the Peace River either through development of a smaller 
hydroelectric facility or other demand-side and supply-side alternatives that meet the 
need for energy and dependable capacity in the Province. 

• Implement a rare plant translocation program in consultation with the 
MOE under the supervision of the Rare Plant Botanist using the BC 
MOE’s Guidelines for Translocation of Plant Species at Risk in BC 
(Maslovat, 2009) Consider developing an experimental rare plant 
translocation program for suitable rare plant species found within the 
reservoir and other areas where Project components are certain to 
remove the plant populations. (p.9) 

Transplanting of rare plants is generally ineffective and should not be considered a 
reliable mitigation measure: 

Abstract: Transplantation to new locations is used widely to propagate 
horticultural and agricultural species but is also promoted as a means of 
relocating whole communities that stand in the way of development. It may 
be used as well to move vegetation from the field for experimentation under 
controlled conditions. Transplantation has not in the past been considered 
a reliable means of conserving threatened species or reproducing 
functional characteristics of natural communities, and has been regarded 
by many as highly ineffective. However, its potential must now be re-
examined because of the many recent transplant attempts as well as 
advances in related fields. Recent trials illustrate that individual 
endangered species are still particularly difficult to transplant and displaced 
multi-species sods are almost always changed in the process. Exact 
reconstruction of communities from individual components is next to 
impossible because the full complement of species, including critical 
microbial components, is almost never known. Owing to a limited 
understanding of phenology, reproduction, functional roles, and 
interrelationships among constituent microbes, cryptogams, vascular 
plants, and fauna, transplants may be placed into sites with both biological 
and physical insufficiencies. Genetic diversity may be lost or, if genotypes 
from diverse sources are mixed, outbreeding depression may result. 
Recent advances in soil science, microbial ecology, and population 
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genetics have in some cases improved the effectiveness of transplantation, 
but new insights mainly permit a fuller appreciation of the causes of failure. 
Home-site advantage has been demonstrated, and habitat protection 
appears to be the best and perhaps only reliable way of preserving intact 
natural communities and rare species. Furthermore, experimentation with 
vegetational mats under controlled conditions may have little relevance to 
natural ecosystems.49 (our underlining) 

Wetlands 

The [Wetlands Mitigation and Compensation Plan] must include at least the 
following: 

• A defined mitigation hierarchy that prioritizes mitigation actions to be 
undertaken, as outlined below, where feasible:  

o Avoid direct effects where feasible;  
o Minimize direct effects where avoidance is not feasible;  
o Maintain or improve hydrology where avoidance is not feasible;  
o Replace like for like where wetlands will be lost, in terms of functions 

and compensation in terms of area;  
o Improve the function of existing wetland habitats; and  
o Create new wetland habitat (p.10) 

See comments on section 4.3 of the Consultation and Accommodation Report. 
Technically and economically feasible alternatives are available to largely or entirely 
avoid impacts on wetlands while meeting the need for electrical energy and dependable 
capacity. 

5 WILDLIFE RESOURCES 
The [Wildlife Management Plan] must include at least the following: 

• … 
• Measures to avoid, if feasible, sensitive wildlife habitats. (p.13) 

Technical and economically feasible alternatives to Site C are available to entirely avoid 
sensitive wildlife habitats through the development of additional demand-side and 
supply-side resources including wind and natural gas, while still meeting the 
requirements of the Clean Energy Act. 

The EAC Holder must manage wildlife mortality that may be associated 
with increased public access to Crown lands, by developing mitigation 

 
49 Fahselt, D. 2007. Is transplanting an effective means of preserving vegetation? Canadian Journal of Botany, 

85(10): 1007-1017 
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measures in collaboration with FLNR and the Saulteau, West Moberly, 
Halfway River, Doig River and Blueberry River First Nations. (p.16) 

Please explain why PRFN is excluded from this consultation. 

The EAC Holder must ensure that suitable lands are available as ungulate 
winter range by conducting a study of suitable areas on BC Hydro-owned 
lands, or Crown lands, in the vicinity of the Project in consultation with 
FLRN. If FLNR determines that additional winter range is required, the EAC 
Holder must identify and maintain suitable BC Hydro-owned lands for 
ungulate winter range. (p.16) 

This is not a mitigation measure but simply confirming what is already there. The 
availability of winter range elsewhere does not compensate for the loss of this critical 
habitat due to the proposed Project. 

6 CURRENT USE OF LANDS AND RESOURCES FOR TRADITIONAL 
PURPOSES 

All of the proposed mitigation measures in this section of the Conditions Report 
were considered during the environmental assessment. They will not change the 
conclusions made by the JRP concerning the significance of effects on the 
current use of lands and resources for traditional purposes by the T8FNs, which 
are as follows: 

The Panel disagrees with BC Hydro and concludes that the Project would 
likely cause a significant adverse effect on fishing opportunities and 
practices for the First Nations represented by Treaty 8 Tribal Association, 
Saulteau First Nations, and Blueberry River First Nations, and that these 
effects cannot be mitigated. 
The Panel disagrees with BC Hydro and concludes that the Project would 
likely cause a significant adverse effect on hunting and non-tenured 
trapping for the First Nations represented by Treaty 8 Tribal Association 
and Saulteau First Nations, and that these effects cannot be mitigated. 
The Panel concludes that the Project would likely cause a significant 
adverse effect on other traditional uses of the land for the First Nations 
represented by Treaty 8 Tribal Association, Saulteau First Nations, and 
Blueberry River First Nations, and that some of these effects cannot be 
mitigated. 
The Panel concludes that the Project would likely cause significant adverse 
cumulative effects on current use of lands and resources for traditional 
purposes. 

Mitigation as proposed below is not the appropriate response in this instance as the 
Panel has already concluded that these effects cannot be mitigated. 
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The Proponent shall ensure that all phases of the Project are undertaken in 
a manner that manages impacts to current use of lands and resources for 
traditional purposes and the physical and cultural heritage by engaging with 
affected Aboriginal groups to identify and develop mitigation measures for 
specific effects of the Project, where feasible, and to identify and implement 
initiatives that could address the loss of culturally important places and 
valued landscapes where traditional activities are being practiced. (p.17) 

There is no mitigation that will address the impacts on current use of lands and 
resources for traditional purposes, and the effects on physical and cultural heritage, 
including the loss of culturally important places and valued landscapes. The effects can, 
however, be avoided by not constructing the proposed Project and moving forward with 
demand-side and supply-side electricity alternatives to Site C since these alternatives 
will avoid the predicated significant impacts. 

The Proponent shall, in collaboration with affected Aboriginal groups, 
confirm the baseline of the current use of lands and resources for 
traditional purposes for each of the affected Aboriginal groups. The 
baseline information shall be provided to the Agency 90 days prior to 
construction. The baseline conditions shall describe current use activities 
including fishing, hunting, trapping, gathering, cultural and ceremonial 
activities and land and resources supporting these current use activities 
including culturally important places and valued landscapes, plants of 
importance to Aboriginal groups, fish and wildlife. (p.18) 

The baseline conditions have already been established and used in the Panel’s 
determination of significant adverse environmental effects. 

The T8FNs have no interest in participating in a process to monitor the loss of 
their land use as a result of the proposed Project. 

The [Aboriginal Resource Use Compensation] Plan must include at least 
the following: 

• Identify potential sites for relocation of medicinal and food plants; 
relocate when deemed necessary by a Qualified Professional (QP).  

• Identify opportunities to restore ecological communities that support 
species of high traditional use value for affected Aboriginal Groups and 
undertake restoration of those ecological communities where deemed 
necessary by a QP.  

• Identify opportunities and provide financial support for propagation of 
indigenous plant species for use in reclamation programs, such as that 
offered through the indigenous nursery owned by the West Moberly 
First Nation and Saulteau First Nation. (p.18) 

Relocation of medicinal and food plants is not a reliable mitigation measure. The T8FNs 
request removal of the latter half of the third bullet point. 
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7 LAND USE 

Transportation 

This [Traffic Management] Plan must be provided to Ministry of 
Transportation and Infrastructure and Saulteau, West Moberly, Halfway 
River, Doig River and Blueberry River First Nations for review 90 days prior 
to the commencement of construction. 

Why is PRFN not included for review of this Plan? This appears to be another example 
of PRFN’s interests being marginalized in this process. 

8 COMMUNITY 

Regional Economic Development 

The EAC Holder must develop an Aboriginal Training and Inclusion Plan. 
The Plan must include at least the following: 

• Description of a protocol and plan for the communication of employment 
opportunities. 

• Inclusion of evaluation criteria for hiring and training Aboriginal persons 
in contractor procurement packages. 

• Strategies for capacity building, education, and training associated with 
Aboriginal participation in the labour market, including construction, 
trades, and other indirect and induced sectors for Aboriginal workers, 
as these jobs are likely to be longer lived than those related strictly to 
construction. 

• Resources and funding arrangements to support training, industry, and 
Aboriginal partnership opportunities in the region. 

• Aboriginal Business Participation Strategy to maximize opportunities for 
Aboriginal businesses, incorporating at least the following: 

• Obtaining information from Aboriginal suppliers in the LAA, and from 
other Aboriginal groups with whom BC Hydro is engaged, about their 
business capacity and capabilities to provide goods and services for the 
Project 

• Direct engagement with the local Aboriginal business community, 
including sponsoring and participating in Aboriginal business events 
and conferences. 

• Implementation of BC Hydro’s Aboriginal Contract and Procurement 
Policy. (p.30) 

All of the above measures could be implemented by BC Hydro without developing the 
proposed Project. 

9 HUMAN HEALTH 
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Methylmercury 

To enable people to manage the consumption of fish that will have 
increased levels of methylmercury, the Proponent shall sample fish tissues 
and based on the results of Aboriginal dietary surveys, make available 
information on increased exposure to methylmercury from fish relative to 
the Provisional Tolerable Daily Intake (pTDI) levels, as defined by Health 
Canada.  
The Proponent/EAC Holder shall, in collaboration with the First Nations 
Health Authority, Northern Health and affected Aboriginal groups, develop 
a methylmercury monitoring plan to be submitted to the Agency/EAO 90 
days prior to initiating construction. (p.33) 

The T8FNs will not participate in the monitoring and mitigation of a Project they 
do not support.  

The Proponent has had over 40 years to work with local Aboriginal groups to 
understand the adverse effects of methylmercury contamination on human health and 
the environment resulting from the WAC Bennett Dam and the creation of Williston 
Reservoir.  

Measures to enable people to limit exposure to methylmercury to avoid risk 
to human health such as:  

• a detailed communications strategy developed in consultation with 
relevant Aboriginal groups and government departments and agencies 
including consumption advisories or other health related bulletin or 
information, as may be necessary;  

• a regular update on the status, results, and trends of methylmercury 
concentrations in fish and the presence of human health risks 
associated with the consumption of fish from the affected waterbodies 
(p.34) 

The most effective way to lower exposure limits to methylmercury is to not develop the 
proposed Project and to instead develop alternatives to the proposed Project that do not 
involve the release of methylmercury into the environment, including the demand-side 
and supply-side alternatives already proposed by the T8FNs. 

10 HERITAGE RESOURCES 

Visual Resources 

The JRP Report already determined that the effects of the proposed Project on the 
visual resources of the Peace River valley are significant. In making this conclusion the 
JRP Report noted that: 
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The Panel recognizes that the change in landscape is at the essence of 
constructing the Project and that, aside from the mitigation proposed, it is 
an immitigable effect. (p.240) 

The only meaningful mitigation measure is to avoid inundating the entirety of the Peace 
River valley by developing an alternative to the proposed Project that does not involve 
this inundation (e.g. Site 7b) or developing alternatives to the proposed Project such as 
the demand-side and supply-side alternatives already proposed by the T8FNs. 

Physical and Cultural Heritage 

The [Heritage Resource Management] Plan must specify a process for the 
engagement of Aboriginal Groups in planning and follow-up/monitoring 
activities related to heritage resources as the Project proceeds. In 
particular, the Plan must incorporate a process for continued collaboration 
with Aboriginal Groups on ground-truthing for the identification of any burial 
sites that the Project may disturb. (p.35) 

The T8FNs will not participate in the monitoring and mitigation of a Project they 
do not support. 

The [Cultural Resource Mitigation] Plan must include consideration of the 
following elements and/or others that may be recommended by the 
Committee:  

• Identification and naming of key cultural sites.  
• Documenting historical use of the area, including trails, sites, and 

stories.  
• Commemoration of sites lost to inundation.  
• Special events linked to key Project milestones.  
• Cultural awareness and orientation of workforce. 
• Support for cultural camps.  

The T8FNs have no interest in reliving the loss of cultural sites that would result 
from the proposed Project. 

The inclusion of special events to commemorate key Project milestones would be 
viewed as offensive to the T8FNs. 

The EAC Holder must provide approximately $100,000 to local accredited 
facilities in close proximity to the Project to curate and display the 
recovered resources and the funding is not to be used for buildings to 
house them. These funds must be provided only to facilities that agree to 
work with interested Aboriginal groups on the display and curation of those 
artifacts. (p.36) 
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The T8FNs remain interested in seeing the appropriate display and curation of artifacts 
that have already been removed from the site, including the return of these artifacts to 
the First Nations. However, the T8FNs will not participate in the monitoring and 
mitigation of a Project they do not support.  

Furthermore, the T8FNs will work to ensure that the archaeology profession and 
the public in general are aware that these resources were excavated over our 
objections. 

11 ENVIRONMENTAL PROTECTION AND MANAGEMENT 
As a general comment, it is unclear how the Crown intends to enforce these conditions, 
or what recourse is available if they are not being met beyond the existing requirements 
of statues and regulations. 

The list of proposed plans and programs appears to be taken from the EIS and 
supplementary submissions made by the Proponent. As such, the JRP has already 
determined that despite these programs and plans, there remain many significant 
adverse environmental effects, many of which cannot be mitigated, including the 
following: 

The Panel disagrees with BC Hydro and concludes that the Project would 
likely cause a significant adverse effect on fishing opportunities and 
practices for the First Nations represented by Treaty 8 Tribal Association, 
Saulteau First Nations, and Blueberry River First Nations, and that these 
effects cannot be mitigated. 
The Panel disagrees with BC Hydro and concludes that the Project would 
likely cause a significant adverse effect on hunting and non-tenured 
trapping for the First Nations represented by Treaty 8 Tribal Association 
and Saulteau First Nations, and that these effects cannot be mitigated. 
The Panel concludes that the Project would likely cause a significant 
adverse effect on other traditional uses of the land for the First Nations 
represented by Treaty 8 Tribal Association, Saulteau First Nations, and 
Blueberry River First Nations, and that some of these effects cannot be 
mitigated. 
The Panel concludes that the Project would likely cause significant adverse 
cumulative effects on current use of lands and resources for traditional 
purposes. 
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CONSULTATION AND ACCOMMODATION REPORT 
APPENDICES 

1 A10 – HALFWAY RIVER FIRST NATION 

2 A21 – PROPHERT RIVER FIRST NATION 

3 A29 – WEST MOBERLY FIRST NATIONS  
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LETTERS TO DECISION MAKERS 

1 PROPHET RIVER FIRST NATION  

2 HALFWAY RIVER FIRST NATION 

3 WEST MOBERLY FIRST NATIONS  
 


