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OVERVIEW 

1. This appeal focuses on the constitutional obligations of the Governor in Council (“GIC”), 

exercising decision-making authority pursuant to section 52(4)(a) of the Canadian 

Environmental Assessment Act, 2012 (“CEAA, 2012”). Particularly, it asks whether the GIC 

acted within its constitutional limits in authorizing a designated project with significant adverse 

environmental effects, including immitigable adverse effects on current use of lands and 

resources for traditional purposes by Aboriginal people with established Treaty rights, without 

considering and determining if such effects constitute an infringement of those Treaty rights.    

2. The designated project at issue in this appeal – the Site C Project – is a large 

hydroelectric project on the Peace River in northeastern British Columbia. This region has seen 

decades of oil and gas, forestry and mining development. The Peace River Valley, which holds 

significant cultural value for the Treaty No. 8 First Nations, has already been impacted by two 

large hydroelectric projects built in the 1960s and 1970s. The remaining portion of the Peace 

River Valley is extensively used by First Nations, including the Appellants, for cultural purposes 

and for the exercise of their Treaty rights. 

3. The Appellants expressed to the federal Crown authorization of the Site C Project went 

beyond what was contemplated in the Treaty as an exercise of the Crown’s right to take up land 

“from time to time” for certain purposes. They advised the federal Crown that this particular 

“taking” would constitute an infringement of their Treaty rights and had to be justified under the 

test set out in R. v Sparrow.     

4. The GIC decided it could authorize the significant adverse impacts without considering 

whether such authorization would infringe the Appellants’ Treaty rights and without conducting 

a Sparrow analysis. It believed it was only required to respect the constitutional limits of its 

authority was to ensure that consultation with the First Nations was adequate. On judicial review, 

the Federal Court held that the infringement issue could only be determined in a civil action, so 

the GIC was not required to address it before authorizing the potentially infringing action. 

5. This appeal raises errors in the Federal Court decision, including errors in the 

identification of the appropriate standard of review, and asks that the decision be set aside, the 

Notice of Application for judicial review be granted and the matter be sent back to the GIC with 

this Court’s direction that the GIC must consider and satisfy itself that its statutory decision 
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would not unjustifiably infringe the Appellants’ Treaty rights. 

I. STATEMENT OF FACTS 

6. On August 28, 2015, Mr. Justice Manson dismissed the Appellants’ application for 

judicial review of the GIC October 14, 2014 decision in relation to the Site C Project, issued 

pursuant to section 52(4)(a) of CEAA, 2012.1  

7. The Appellants agree with the overview of facts set out in paragraphs 3 through 27 of the 

August 28, 2015 decision of Mr. Justice Manson (the “Judgment and Reasons”),2 which for the 

purposes of the Appellants’ Memorandum of Fact and Law, are supplemented with details of 

particular importance to this appeal.  

8. The Appellants are beneficiaries of Treaty No. 8 and their Treaty rights are recognized 

and affirmed within the meaning of section 35(1) of the Constitution Act, 1982.3 Treaty No. 8 

expressly grants all Treaty beneficiaries hunting, trapping and fishing rights within the Treaty 

territory, which includes the entirety of the area within which the Site C Project is situated.4 

9. The ability to meaningfully exercise Treaty rights is dependent on the availability of 

specific places, species and means. The Appellants have preferred locations for the exercise of 

rights based on their access to and knowledge of such areas; the harvestable quantity and reliable 

quality of fish, game, and furbearers present; and whether the areas are culturally significant, or 

are near camping and teaching sites. They also have preferred species to harvest depending on 

the individual and the seasonal round, and preferred means of carrying out the harvest.5 

10. The Peace River and Peace River Valley are unique areas with unparalleled ecological 

and cultural significance for the Appellants and the ability to sustain their traditional lifestyle.6 

The Appellants continue to engage in a traditional seasonal round harvesting economy7 and the 

                                                 
1 S.C. 2012, c. 19, s. 52. 
2 Prophet River First Nation v Canada (Attorney General), 2015 FC 1030 (“Judgment and Reasons”) at paras. 3-27. 
3 Schedule B to the Canada Act 1982, 1982, c 11 (UK) [Constitution Act, 1982]. 
4 Treaty No. 8 and the 1899 Treaty Commissioners’ Report, Affidavit #1 of Roland Willson at Exhibit 1, Appeal 
Book Tab F, Exhibit 1, pages 3795-3819. 
5 Current Use of Lands and Resources and Cultural Heritage of Four Treaty 8 First Nations (DRFN, PRFN, HRFN 
and WMFN)” presentation by Dr. Candler for T8TA (CEAR #2513) at p. 20, Appeal Book Tab E.12 at page 1330. 
6 Affidavit #1 of Roland Willson, para. 36, Appeal Book Tab F at page 3792; Report of the Joint Review Panel: Site 
C Clean Energy Project, BC Hydro (May 1, 2014) at section 7.2.3 [the “JRP Report”], Appeal Book Tab E.62 at 
pages 3127. 
7 Memo from West Moberly First Nations to the JRP regarding the traditional seasonal round at page 411, Appeal 
Book Tab E. 14 at pages1670-1680.  
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Peace River Valley is one of the last remaining areas available to the Appellants for the 

meaningful exercise of their Treaty rights and for maintaining their way of life.8 

11. The Peace River Region has been significantly impacted by existing industrial and 

hydroelectric development.9 The cumulative effects of existing industrial and other development 

have had a devastating impact on the ability of the Appellants to engage in meaningful exercise 

of their Treaty rights, and the mode of life promised by the Treaty No. 8 Commissioners.10  

12. The Site C Project includes a hydroelectric dam to be constructed on the Peace River 

with, among other infrastructure, an 83-kilometre long reservoir flooding more than 5550 

hectares of land and resulting in a total reservoir surface area of approximately 9330 hectares. 

Seventy percent (70%) of the Peace River Valley has already been inundated by previous 

hydroelectric development. The Site C Project would flood approximately half of the remaining 

30% of the Peace River Valley in British Columbia.11  

13. BC Hydro initiated the first phases of the consultation process on the Site C Project with 

the Appellants in 2007.12 Following the acceptance of BC Hydro’s Project Description in 2011, 

the Canadian Environmental Assessment Agency (the “Agency”) informed the Appellants that 

consultation would continue, occurring under the environmental assessment process.13 

14. At the conclusion of the joint federal/provincial environmental assessment, the report 

produced by the Joint Review Panel appointed to conduct a review of the Site C Project (the 
                                                 
8 “Water sheds, What's Left” by Chief Roland Willson at pages 3 & 9, Appeal Book Tab E.11 pages 9-11; Affidavit 
#1 of Roland Willson, paras. 24, 34 & 35, Appeal Book Tab F at pages 3790 to 3792, and Letter from R. Willson to 
JRP, 17 Jan 2014, enclosing “Final Report on the Study on the Human Exposure to Fish Contaminants and Direct 
Impacts on Human Health and Fish Consumption in the Peace River Region of Northeast British Columbia”, Appeal 
Book, Tab F, Exhibit 12 at pages 4979-5030; Transcript Vol. 23 (Jan 17, 2014) (Fort St. John, BC) at p. 98-99 & 
119, Appeal Book Tab E.13 at pages 1434-1435 & 1455; Transcript Vol. 3 (Dec 11, 2013) (Fort St. John, BC) at p. 
85, Appeal Book Tab E.9 at page 890; Affidavit #1 of Roland Willson, at paras. 7-8, and 25, Appeal Book Tab F at 
pages 3786 & 3790; Doig River First Nation, Prophet River First Nation, Halfway River First Nation, and West 
Moberly First Nations Traditional Land Use Study (TLUS) Data and Methodology Report, 28 Mar 2012 (CEAR 
#421 at Vol 5 Appendix A06 Part 5) at pp. 13-14, 28 & TLUS Maps, Appeal Book Tab E.3 at pages 259-260, 274 & 
328-349. 
9 “Site C, Land Use and Land Use Change in BC's Peace Region” by Dr. Faisal Moola on behalf of the David 
Suzuki Foundation at page 21, Appeal Book Tab E.8 at pages 805. 
10 Transcript Vol. 3 (Dec 11, 2013) (Fort St. John, BC) at pp. 86, 124, 126, 223-224, Appeal Book Tab E.9, pages 
891, 929, 931, & 1028-1029; Transcript Vol. 12 (Jan 6, 2014) (Doig River First Nation) at p. 26-29, 42, 70-72  & 
170, Appeal Book Tab E.10 at pages 1124-1127, 1140, 1168-1170 & 1268; Transcript Vol. 2 (Dec 10, 2013) (Fort 
St. John, BC) at p. 98, Appeal Book Tab E.7at pages 579. 
11 Hearing Transcript Vol. 23 (Jan 17, 2014) (Fort St. John, BC) (CEAR # 2530) at pages 120-121, Appeal Book 
Tab E.13 at pages 1456-1457. 
12 Affidavit #1 Jeffrey Richert, paras. 7-9, Appeal Book Tab G, pages 5072-5073. 
13 Affidavit #1 Jeffrey Richert, para. 20 and Exhibit 13, Appeal Book Tab G, pages 5074 & 5214-5218. 
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“JRP Report”) recognized the cultural significance of the Peace River Valley to the Appellants 

and found that because of the unique qualities of the Peace River Valley that support the exercise 

of Treaty fishing rights, an alternate comparable natural setting could not be found nearby.14 The 

JRP Report rejected BC Hydro’s attempts to minimize the significance of the adverse 

environmental effects of the Site C Project and its attempts to minimize the Project’s impacts on 

the Appellants’ ability to exercise their Treaty rights in the last remaining stretch of the Peace 

River Valley.15  

15. In its assessment of the cumulative impacts of the Site C Project, the Joint Review Panel 

determined that the Site C Project, in combination with past, present and future projects, would 

result in significant cumulative adverse environmental effects on fish, vegetation and ecological 

communities, wildlife, current use of lands and resources by the Appellants for traditional 

purposes, and on heritage resources.16  

16. Specifically, the JRP Report and the Crown Consultation and Accommodation Report 

found that the Site C Project would likely cause significant adverse effects on the Appellants’ 

use of land and resources including hunting, trapping and fishing.17 The Crown further 

acknowledged that adopting environmental assessment conditions as mitigation measures would 

only partially address these effects, and that these impacts would likely cause moderate to 

serious changes to the exercise of the Appellants’ Treaty rights.18 

17. The Joint Review Panel further noted that the Site C Project would result in a net loss of 

habitat and a profound change in the type and character of the remaining habitat of the Peace 

River Valley, the effects of which would be “probable, negative, large, irreversible and 

permanent.”19  

18. The Appellants continually raised concerns with the Agency relating to the Site C 

                                                 
14 JRP Report at page 102, Appeal Book Tab E.62 at pages 3127. 
15 JRP Report, at pages. 106, 278, 311-315, 321, 323-325, Appeal Book Tab E.62 at pages 3131, 3303, 3336-3340, 
3346, 3348-3350.  
16 JRP Report, Appendix 1 at page v, Appeal Book Tab E.62 at pages 3018. 
17 JRP Report, Appendix 1 at pages 314-315, Appeal Book Tab E.62 at pages 3339-3340; Federal/Provincial 
Consultation and Accommodation Report, Site C Clean Energy Project, September 7, 2014 at page 91 and Appendix 
A28 page 16 (“Consultation and Accommodation Report”), Appeal Book Tab E.65 at pages 3636 and 3698. 
18 Ibid. 
19 JRP Report Appendix 1at page 52, Appeal Book Tab E.62 at pages 3077. 
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Project’s infringement of their section 35(1) rights,20 including the fact that the Terms of 

Reference for the Joint Review Panel prevented the Joint Review Panel from making any 

conclusions or recommendations as to whether the Site C Project would infringe the Appellants’ 

Treaty rights.21   

19. In August 2014 the Appellants, along with other Treaty No. 8 First Nations, made written 

submissions to the Minister advising her that the Site C Project and resulting loss of the Peace 

River Valley constituted an infringement of their Treaty rights that required justification under 

the Sparrow test22 as part of the GIC’s justification decision under CEAA, 2012. These written 

submissions were included in the Memorandum from the Agency to the Minister.23 

20. The Memorandum to the Minister also included the Crown Consultation and 

Accommodation Report, that confirmed with respect to the Appellants, that: 

a. Treaty No. 8 rights are considered by the court to be “proven” rights for the purposes 

of section 35(1) of the Constitution Act, 1982; and 

b. There is a high probability that the Site C Project, if it proceeds, would impact the 

ability of some First Nations to meaningfully exercise specific Treaty No. 8 rights in 

the area.24  

21. In her Decision Statement, the Minister of the Environment concurred with the Joint 

Review Panel’s findings that significant adverse environmental effects were likely to occur if the 

Site C Project proceeded, including adverse effects on current use of lands and resources for 

traditional purposes by Aboriginal people.25 

22. The GIC found those significant adverse effects were justified in the circumstances and 

                                                 
20 Affidavit #1 of Jeffrey Richert, para. 90 & Exhibits 12, 21, 25, and 77, Appeal Book Tab G at pages 5086, 5212-
5213, 5838-5848, 6071-6077, & 6909-6918.  
21 Affidavit #1 of Jeffrey Richert, Exhibit 21 & Exhibit 73 pages 1-11, 30-34, 39, Appeal Book Tab G at pages 
5838-5848, 6820-6830, 6849-6853 & 6858. 
22 R v Sparrow, [1990] 1 SCR 1075 [“Sparrow”] at p. 1119.  
23 Peace Valley Landowner Association v Canada (Attorney General), 2015 FC 1027 at paras. 33 and 63; Judgment 
and Reasons, supra at para 60; Memorandum to the Minister Site C Clean Energy Project Significant Adverse 
Environmental Effects, Annex III, Submissions by Aboriginal Groups to Decision Makers, Appeal Book Tab E.65 at 
pages 3710-3723. 
24 Consultation and Accommodation Report, page 23 Appeal Book Tab E.65 at page 3568. 
25 Decision Statement, October 14, 2014 at 2, Appeal Book Tab E.66 at pages 3729-3730; Memorandum to Minister, 
Site C Clean Energy Project Significant Adverse Environmental Effects, September 8, 2014, Appeal Book, Tab E.65 
at pages 3528-3535. 
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the Site C Project was issued federal authorization to proceed under CEAA, 2012.26   

23. In exercising their respective statutory discretion under CEAA, 2012, the Minister and the 

GIC considered the JRP Report and Consultation and Accommodation Report.27 

24. By Canada’s own admission the GIC did not consider or decide the issue of infringement 

in making its decision28 and the infringement of Treaty rights was not mentioned in the GIC’s 

reasons for its decision to approve the Site C Project.29 

II. STATEMENT OF ISSUES 

25. Did the Federal Court err in applying a reasonableness standard of review to the GIC’s 

decision to issue its justification decision pursuant to section 52(4)(a) of CEAA, 2012 without 

first considering and determining whether it would infringe the Appellants’ Treaty rights? 

26. Did the Federal Court err by incorrectly stating the issue to be decided as the jurisdiction 

of the GIC to determine infringement, rather than the constitutional limits of the GIC’s decision? 

27. Did the Federal Court err by allowing the issue of judicial forum, particularly, whether 

infringement could be determined on judicial review, to determine the answer to the 

constitutional question? And, if judicial forum was the correct issue to be decided, did the 

Federal Court err in finding that infringement could not be determined on judicial review?    

28. Was the GIC required as a result of section 35(1) of the Constitution Act, 1982 to 

determine if the Site C Project would unjustifiably infringe the Appellants’ Treaty rights prior to 

issuing its decision under section 52(4) of CEAA, 2012? 

III. SUBMISSIONS 
A. Standard of Review  

29. The standard of appellate review for a question of law is correctness. An appeal court 

may set aside a decision of the lower court if it finds an error of law.30  The Supreme Court of 

Canada has described this process as “step[ping] into the shoes of the lower court”.31  

                                                 
26 Order in Council 2014-1105, October 14, 2014 (“OIC 2014-1105”), Appeal Book Tab E.67 at page3749. 
27 PVLA, supra at paras 33 and 63; Judgment and Reasons, supra at para 60. 
28 Prophet River First Nation v Canada (Attorney General), Notice of Motion, March 16, 2015,  Federal Court File 
T-2292-14 (“Notice of Motion”) at para. 2(a). 
29  OIC 2014-1105, Appeal Book Tab E.67 at pages 3749-3750. 
30 Houson v Nikolaisen, 2002 SCC 33 [“Houson”] at para. 8.  
31 Agraira v Canada (Minister of Public Safety and Emergency Preparedness, 2013 SCC 36 [“Agraira”] at para. 46.  
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30. An appeal court must review matters of law on a correctness standard to properly define 

legal rules and to ensure universal application.32 This task is particularly important where the 

decision on a question of law is one of “general importance or great precedential value”.33  

31. If the Court of Appeal determines that the Federal Court has made an error of law, the 

Court of Appeal may grant the remedy that the Federal Court should have given.34  

32. The question of whether the Federal Court has identified and applied the correct standard 

of review is a question of law to be reviewed on a correctness standard. 35 

33. In order to identify the standard of review, the court must undertake a two-step process. 

First, the court must consider whether jurisprudence has established a consistent standard of 

review for the question at issue. If not, the court must then determine the standard of review 

through a “full analysis”.36  

34. The Federal Court erred in identifying and applying the standard of review for the issue 

before this Court on appeal. The Federal Court applied a reasonableness standard to the question 

of law concerning the GIC’s jurisdiction under CEAA, 2012 to determine whether the Site C 

Project would infringe the Appellants’ Treaty rights.37 The question before the Federal Court 

was whether the GIC was correct in deciding that it need not determine whether its decision 

would infringe Treaty rights. On either characterization, the issue before the GIC was a purely 

legal issue concerning the GIC’s constitutional obligations and jurisdictional limits, that must be 

reviewed for correctness to ensure clarity and universality of application.   

35. Courts have consistently applied a correctness standard when reviewing constitutional 

issues.  For example, when implementing a modern treaty protected by section 35 of the 

Constitution Act, 1982, the Supreme Court of Canada confirmed that the Crown must discharge 

its constitutional obligations correctly.38  Similarly, on questions of aboriginal law, a decision-

maker must be correct. The determination of whether a treaty right has been infringed, 

                                                 
32 Houson, supra at para. 9.  
33 Houson, supra, paras. 8 – 9 [re: powers and reasons for review]; Q. v College of Physicians & Surgeons, 2003 
SCC 19 (“College of Physicians”) at para. 34 [re: “great importance”] and para. 43 [re: question of law]; Stewart v. 
Elk Valley Coal Corporation, 2015 ABCA 225 [“Elk Valley”] at paras. 47 – 57. 
34 Federal Courts Act, R.S.C., 1985, c. F-7[“Federal Courts Act”] s. 52(b)(i). 
35 Canada Revenue Agency v. Telfer, 2009 FCA 23 at paras. 18 – 19.  
36 Agraira, supra at para. 48.  
37 Judgment and Reasons, supra at para. 35.  
38 Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53 [“Beckman”] at para. 48. 
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particularly where the decision-maker did not make the initial findings of fact, is both a 

constitutional issue and an issue of law. As a result, the proper approach is to determine whether 

or not that decision is correct.39 

36. To the extent this matter requires interpretation of CEAA, 2012, this Court has also 

determined that issues regarding statutory interpretation are to be reviewed on a correctness 

standard.40   

37. Without express or inferred authority, statutory decision makers do not have the 

jurisdiction to make a decision that would result in a violation of the constitution.41 The GIC is 

required to interpret its statutory or jurisdictional boundaries correctly. Similarly, the Federal 

Court was required to review this decision for correctness. This error warrants appellate 

intervention given its general importance and significant precedential value for rights holders 

under section 35 of the Constitution Act.   

38. As directed by the Supreme Court of Canada, all levels of court must ensure that a 

decision maker applies the correct legal test in exercising statutory or delegated authority, even 

where an elected decision maker must weigh and balance political, public and legal issues.42 This 

principle has been sustained where the initial decision maker is administering a “home” or 

enabling statue.43  

39. The Federal Court erred in its application of this Court’s decision in Council of the Innu 

of Ekuanitshit v Canada (Attorney General). This Court did not need to assess the GIC’s 

jurisdiction to determine a constitutional issue in Innu, 44 nor did it consider any constitutional 

issues other than the Crown’s duty to consult where a Crown decision may adversely impact 

asserted Aboriginal rights and title, for which issue the standard of review is already well 

established.45 Innu involved a judicial review of the GIC’s exercise of its statutory decision-

making power when no legal challenge involving its jurisdiction or obligation to determine a 

                                                 
39 Paul v British Columbia (Forest Appeals Commission), 2003 SCC 55, para. 47. 
40 Bow Valley Naturalist Society v Canada (Minister of Canadian Heritage), [2001] 2 F.C. 461 (FCA) at para. 55, 
relied on in Mining Watch Canada v Canada (Minister of Fisheries and Oceans), 2007 FC 955 at para. 135, aff’d by 
2010 SCC 2.  
41 R v Conway, [2010] 1 S.C.R. 765, 2010 SCC 22 at para. 42. 
42 Lake v. Canada (Minister of Justice), 2008 SCC 23, [2008] 1 S.C.R. 761 at para. 41. 
43 Elk Valley, supra at para. 47. 
44 Council of the Innu of Ekuanitshit v Canada (Attorney General) et al., 2013 FC 418 [“Innu”] at para. 42. 
45 Innu, supra at para. 123. 
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constitutional question was before the Court. 

40. In addition to Innu, the other decisions relied on by the Federal Court to support its 

application of a reasonableness standard do not apply to the question of law that was before the 

Federal Court in this case.46 Decisions that call for deference when a decision-maker is 

interpreting its “home statute” have no application when the issue before the reviewing court 

concerns the jurisdiction of the decision-maker or the constitutionality of the decision under 

review. The Federal Court in this case was not reviewing the reasonableness of the GIC’s 

justification decision itself; it was asked to decide if the GIC was correct in making that decision 

without first determining whether its decision would result in an infringement of the 

constitutionally-protected Treaty rights of the Appellants.   

41. The “considerable deference” afforded by the Federal Court to the GIC, repeated again at 

paragraph 47 (“knowing the considerable deference owed to their determinations”) and 

paragraph 48 (“The case law shows that decisions of the GIC are owed such considerable 

deference”), does not exempt the GIC from the correctness standard of review on questions of 

law. Regardless of any deference that may or may not be owed to the GIC in the exercise of its 

decision-making authority, when a pure question of law is before it, the GIC is required to be 

correct. In this case, the GIC decided that, as a matter of law, it was not required to determine the 

issue of infringement. This decision is subject to review on a standard of correctness.    

42. Accordingly, this Court is to “step into the shoes” of the Federal Court and decide 

whether the GIC was correct to render a decision authorizing the Site C Project pursuant to 

CEAA, 2012 without first considering and determining whether the Appellants’ Treaty rights 

would be infringed.   

B. Constitutional Issue before the Federal Court 
i. The Federal Court’s Errors 

43. The Federal Court erred in law by wrongly identifying the issue to be decided as one of 

jurisdiction, specifically the GIC’s jurisdiction to decide whether its decision would result in an 

infringement of the Appellants’ Treaty rights.47  

44. Even after incorrectly setting out the issue as one of jurisdiction, the Federal Court 

                                                 
46 Judgment and Reasons, supra at paras. 33 – 34.  
47 Judgment and Reasons, supra at para. 28(A). 



 
 

11 
 

proceeded to address the issue as one of judicial forum and the jurisdiction of the court on 

judicial review. Although it acknowledged that the Appellants had argued that “the GIC was 

required to act in accordance with the Constitution, and failing to deal with infringement in 

making the impugned decision was an error”,48 the Federal Court allowed a consideration of 

judicial forum to dictate the answer to the constitutional question.49  

45. The Federal Court’s error was compounded by the “considerable deference” it afforded to 

the GIC with respect to the impugned decision. The GIC was exercising its statutory decision-

making power under CEAA, 2012 and in that context was no different than any other statutory 

decision-maker with respect to being required to ensure that its decisions complied with the 

Constitution Act, 1982. The question before the Federal Court was not whether the GIC 

reasonably exercised its decision-making authority in finding that the “significant adverse 

environmental effects that the Site C Project would likely cause were justified in the 

circumstances” but whether the GIC was correct in deciding that it did not need to consider and 

determine whether its statutory justification decision would infringe Treaty rights.50   

ii. The GIC’s Errors 

46. The GIC believed that all it needed to do to ensure that its actions complied with the 

Constitution Act, 1982, was to assess the adequacy of the consultation.51 Without adequate 

consultation, the significant adverse environmental effects could not be justified.  

47. Determining that the consultation was adequate was only part of what was required of the 

GIC to ensure that its actions were constitutional. The Crown’s ability to adversely impact 

constitutionally-protected Treaty rights is not without limit. Considering and determining the 

adequacy of consultation alone will not ensure the constitutionality of such a decision in all 

circumstances, and was not sufficient in respect of the GIC’s decision under section 52(4) of 

CEEA, 2012 to permit the Site C Project to proceed. 

48. The GIC’s obligation to also ensure that its actions do not infringe Treaty rights is based 

on the same legal foundation as its obligation to ensure that the honour of the Crown is upheld by 

                                                 
48 Judgment and Reasons, supra at para. 42. See also paras. 49-53. 
49 This issue is addressed in detail at paragraphs 113-127 of the Appellants’ Memorandum of Fact and Law, infra. 
50 See the Appellants’ argument on Standard of Review at paragraphs 29-42, supra. 
51 Notice of Motion, supra at para. 2(a). 
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not issuing decisions in the absence of adequate consultation.52 Both are founded in the 

Constitution Act, 1982.  

49. However, while the consultation process would provide an opportunity for the parties to 

identify when an issue of infringement may arise, the process did not generate a determination on 

infringement one way or the other.  

50. The Crown went into the consultation process not knowing if its decision would infringe 

Treaty rights. During the consultation process the Crown learned that the Appellants believed 

that an approval of the Site C Project would infringe their rights and became aware of numerous 

indicia supporting the Appellants’ position, but the Crown concluded consultation without ever 

deciding if the Appellants were correct in their assertion or not. At no point in time did the 

Crown determine that its actions would not infringe the Appellants’ Treaty rights. It simply 

believed that it could proceed to justify the adverse effects under CEAA, 2012 without making 

that determination. 

iii. The GIC’s Constitutional Obligations 

51. Just like any other statutory-decision maker, the GIC is required to determine the 

adequacy of the consultation. However, in the circumstances of this case, it was also required to 

determine whether more than consultation was required and whether the Site C Project was an 

infringement of Treaty rights to which the Sparrow justification standard must be applied.   

52. Particular circumstances existed that compelled the GIC to determine whether a Treaty 

infringement would arise from its proposed action, including:   

a. The magnitude, location and nature of the proposed Crown action; 

b. The state of the existing cumulative impacts in the area of the proposed Site C 

Project, including two existing hydroelectric dams on the Peace River, widespread oil 

and gas development and the resulting restrictions on the Appellants’ ability to 

meaningfully exercise their Treaty rights;  

c. The Joint Review Panel’s extensive findings of significant adverse impacts, many of 

which were directly related to the use of lands and resources by Aboriginal peoples, 

including the Appellants, most of which could not be mitigated;  
                                                 
52 Haida Nation v British Columbia (Minister of Forests) 2004 SCC 73 at para. 16 (“Haida”). 
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d. The Joint Review Panel’s findings of the cultural significance of the Peace River 

Valley to the Appellants and the unique character of the Peace River Valley; 

e. The Consultation and Accommodation Report identifying the high probability that the 

adverse effects of the Site C Project would seriously impact and change the ability of 

First Nations to meaningfully exercise Treaty No. 8 rights; and 

f. The Minister of Environment’s agreement with the Joint Review Panel’s conclusions. 

53. A Treaty infringement is not simply a really large impact on Treaty rights. Infringement 

is a legal concept. It is a form of adverse impact on a Treaty right that infringes or legally 

violates the Treaty. It will occur if there is a meaningful diminution of a Treaty right that is not 

exempted by the Crown’s ability to “take up land” under Treaty “from time to time for 

settlement, mining, lumbering, trading or other purposes”.53  

54. Such infringements or violations of Treaty must be justified in accordance with the test 

set out by the Supreme Court of Canada in Sparrow. 

Treaty Infringement and the Interpretation of the Harvesting Rights Clause 

55. In Mikisew, the Supreme Court of Canada considered the Treaty No. 8 Harvesting Rights 

clause and its relationship to the taking up provision in that clause: 

And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall 
have the right to pursue their usual vocations of hunting, trapping and fishing 
throughout the tract surrendered as heretofore described, subject to such regulations 
as may from time to time be made by the Government of the country, acting under the 
authority of Her Majesty, and saving and excepting such tracts as may be required or 
taken up from time to time for settlement, mining, lumbering, trading or other 
purposes.54  

 
56. In response to the argument that all meaningful diminutions of Treaty rights caused by 

the Crown exercising its authority to take up land would infringe the Treaty, the Supreme Court 

of Canada in Mikisew noted that “not every subsequent ‘taking up’ by the Crown constitutes an 

infringement of Treaty No. 8 that must be justified according to the test set out in Sparrow.”55 

This is due to the effect of the taking up provision included in the Harvesting Rights clause.  

                                                 
53 Treaty No. 8, Affidavit #1 of Roland Willson at Exhibit 1 at p. 11, Appeal Book Tab F at pages 3805. 
54 Ibid.  
55 Mikisew Cree First Nation v Canada (Minister of Heritage), 2005 SCC 69 (“Mikisew”) at para. 31. 
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57. Importantly, however, the taking up provision does not render Treaty harvesting rights 

inferior to the Crown’s right to take up land for certain purposes. Treaty rights are 

constitutionally protected rights and are the product of negotiations between the Crown and the 

First Nations.  They are established rights that “serve to reconcile pre-existing Aboriginal 

sovereignty with assumed Crown sovereignty, and to define Aboriginal rights guaranteed by 

section 35(1) of the Constitution Act, 1982.”56  

58. The Harvesting Rights clause and, in particular, the relationship between the First 

Nations harvesting rights and the Crown’s right to take up land, must be interpreted in 

accordance with the principles of treaty interpretation. These principles specifically to guide the 

interpretation of treaties made between the Crown and First Nations.57  The following principles 

are particularly relevant to the interpretive exercise at issue in this appeal: 

a. A treaty is characterized by the intention to create obligations, the presence of 

mutually binding obligations and a certain measure of solemnity. It is an agreement 

whose nature is sacred.58 

b. Interpretations of treaties and statutory provisions which have an impact upon treaty 

or aboriginal rights must be approached in a manner which maintains the integrity of 

the Crown.59 

c. Treaties must be interpreted liberally, with any ambiguities or doubtful expressions 

resolved in favour of the Aboriginal signatories. 60  A corollary to this principle is that 

any limitations which restrict the rights of Indians under treaties must be narrowly 

construed. 

d. The words in a Treaty must not be interpreted in their strict technical sense nor 

subjected to rigid modern rules of construction.61 

e. The terms of a Treaty must be interpreted in light of the historical context and the 

                                                 
56 Haida, supra at para. 20. 
57 R. v Badger, [1996] 1 SCR 771 (“Badger”) at para. 52; Nowegijick v R, [1983] 1 SCR 29, 1983 CarswellNat 123 
at 36; West Moberly First Nations v British Columbia (Chief Inspector of Mines) 2011 BCCA 247 (“West 
Moberly”) at para. 132.  
58 R. v Sioui, [1990] 1 S.C.R. 1025 (“Sioui”) at 1043. 
59 Badger, supra at para. 41. 
60 R. v Marshall, [1999] 3 S.C.R. 456 (“Marshall”) at para. 78. 
61 Nowegijick, supra at 36. 
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Treaty’s underlying purpose.62 

f. In determining the signatories’ respective understanding and intentions, the court 

must be sensitive to unique cultural and linguistic differences between the parties.63 

g. Treaty rights must not be interpreted in a static or rigid way.  The interpreting court 

must update treaty rights to provide for their modern exercise.64 

h. As the honour of the Crown is always involved, no appearance of “sharp dealing” 

should be sanctioned.65 

i. It would be “unconscionable for the Crown to ignore the oral terms” of a Treaty.66 

j. While construing the language generously, courts cannot alter the terms of the treaty 

by exceeding what “is possible on the language or realistic.”67 

59. The Supreme Court of Canada in Badger applied many of these interpretive principles to 

the Harvesting Rights clause when it considered the issue of the geographic extent of the 

harvesting rights. The Court considered not only the text of the Treaty, but also the oral 

promises, documented in the report of the Treaty Commissioners who negotiated the Treaty.68 In 

summary, these promises (the “Crown’s Oral Promises”), included representations that: 

a. the same means of earning a livelihood would continue after the Treaty as existed 

before it, and that the Indians would be expected to continue to make use of them; 

b. they would be as free to hunt and fish after the Treaty as they would be if they never 

entered into it; and  

c. the Treaty would not lead to “forced interference with their mode of life.69 

60. In Badger, the Court confirmed that the Crown’s Oral Promises are of great significance 

to the interpretation of the written text of the Treaty itself.70 Subsequently, courts have continued 

to interpret Treaty No. 8 with the assistance of the Crown’s Oral Promises, as evidenced in 
                                                 
62 Sioui, supra at 1035. 
63 Badger, supra at para. 53; Marshall, supra at para. 78. 
64 R. v Simon, [1985] 2 S.C.R. 387 (“Simon”) at 402; R. v Sundown, [1999] 1 S.C.R. 393 (“Sundown”) at para. 32. 
65 Badger, supra at para. 41. 
66 Marshall, supra at para. 12; Guerin v R, 1984 CarswellNat 693, [1984] 2 SCR 335 at 388. 
67 Badger, supra at para. 76. 
68 Affidavit #1 of Roland Willson, Exhibit 1, p. 5, Appeal Book Tab F at pages 3799. 
69 West Moberly, supra at para. 130. 
70 Badger, supra at para. 55. 
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official reports or documented by eye witnesses to Treaty.71 These promises demonstrate the 

importance that the Aboriginal signatories placed on the harvesting rights provided by the 

Treaty.  These rights are the very core of Treaty No. 8. 

61. Applying the principles of treaty interpretation to the Harvesting Rights clause can only 

lead to the conclusion that the Crown’s ability to take up land under Treaty does not preclude 

infringements of Treaty rights in all circumstances. An infringement of Treaty rights that 

requires justification under Sparrow can still occur. However, the taking up provision only 

permits the Crown to take up land “from time to time” and for certain purposes without such 

taking up being an infringement in law requiring justification under Sparrow. Essentially, it is an 

allowable exemption to infringement and justification under Sparrow. 

62. Crown action, both legislative and administrative, can infringe Treaty rights and require 

Sparrow justification if the Crown acts outside of its authority granted by the taking up 

provision. Unjustified infringements are a breach or violation of the Treaty and of section 35(1) 

of the Constitution Act, 1982. They are unconstitutional. 

63. Crown action that the Supreme Court of Canada has to date recognized would be outside 

the taking up provision in Treaty No. 8 are: 

a. legislative action that infringes Treaty rights;72 

b. taking up land to the point where no meaningful treaty right remains over a First 

Nation’s traditional territories;73 and 

c. where the Crown has taken up land in bad faith.74  

64. Applying the principles of treaty interpretation to the taking up provision in the Treaty, 

                                                 
71 See, for example, Mikisew, supra, where the Supreme Court of Canada relied on the Report of the Commissioners 
for Treaty No. 8 and Through the Mackenzie Basin:  A Narrative of the Athabasca and Peace River Treaty 
Expedition of 1899, by Charles Mair. 
72 Mikisew, supra at para. 43: “The actual holding in Badger was that the Alberta licencing regime sought to be 
imposed on all aboriginal hunters within the Alberta portion of Treaty 8 lands infringed Treaty 8, even though the 
Treaty was expressly made subject to “regulations as may from time to time be made by the Government”. The 
Alberta licencing scheme denied to “holders of treaty rights as modified by the [Natural Resources Transfer 
Agreement, 1930] the very means of exercising those rights” (para. 94). It was thus an attempted exercise of 
regulatory power that went beyond what was reasonably within the contemplation of the parties to the treaty in 
1899.”  [Emphasis added] 
73 Mikisew, supra at para. 48. 
74 Mikisew, supra at para. 48, quoting Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2004 
FCA 66 at para. 18.  
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other examples of the Crown acting beyond its authority would include:  

a. when the Crown purports to take up land for a purpose not reasonably contemplated 

by the taking up provision; and  

b. when the magnitude or frequency of the taking was not reasonably contemplated by 

the taking up provision. 

65. The taking up provision limits the Crown to taking up land “from time to time for 

settlement, mining, lumbering, trading or other purposes.” In certain circumstances, the Crown 

may be taking up land at a frequency that exceeds the “time to time” frequency as authorized by 

the Treaty. This is where the principles of treaty interpretation assist. 

66. As noted above, in Badger the Supreme Court of Canada applied the principles of treaty 

interpretation to the taking up provision in determining when land would be considered to be 

“taken up”. The Court held that land was taken up when it was put to a “visible and incompatible 

use”75 but in reaching that conclusion the Court also considered what the Aboriginal people 

would have understood the term “taking up” to mean. The Court considered the principle that the 

words in the Treaty must not be interpreted in their strict technical sense nor be subject to 

modern rules of construction but they must be interpreted in the sense that they would have been 

understood by the Indians at the time of the signing.  

67. After a comprehensive review of the evidence,76 the Court found that “the Indians 

believed that most of the Treaty No. 8 land would remain unoccupied and so would be available 

to them for hunting, fishing and trapping.”77 Given this finding, the frequency and extent of 

“takings” could render a “taking” outside of the Crown’s authority granted under Treaty. This 

would be an infringement at law that the Crown would be required to justify under Sparrow.  

68. It is also important to recognize that when the frequency of the taking up of land for 

purposes incompatible with the exercise of Treaty rights reaches the point that rights are 

rendered meaningless, the First Nation may well have a claim for the extinguishment of the 

rights. This is in spite of the fact that it is established law that the Crown does not have the 

                                                 
75 Badger, supra at para. 52. 
76 Ibid, at para. 52-57. 
77 Ibid, at para. 57 [emphasis added]. 
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constitutional authority to extinguish Treaty rights.78  

Preventing Treaty Infringement 

69. The Supreme Court of Canada noted in Mikisew that a possible claim for Treaty 

infringement would arise when no meaningful Treaty right remained over a First Nation’s 

traditional territories. However, the Court was not establishing the one and only circumstance in 

which an infringement could occur. The decision refers to two other circumstances which would 

give rise to an infringement, as described above. Mikisew does not establish a legal test for 

infringement that permits the Crown to continue to take up land until the very last acre that 

would support the meaningful exercise of the Treaty right is about to be taken—effectively 

extinguishing the right. Such an interpretation is contrary to the case law that has interpreted 

Treaty No. 8 and the principles of treaty interpretation.  It is clear that is not what the First 

Nations bargained for. 

70. Moreover, such an interpretation does not accord with the West Moberly decision, where 

the BC Court of Appeal acknowledged that the Crown and the Treaty First Nations did not 

expect that the amount of land to be taken up would affect hunting, fishing and trapping rights or 

the First Nations’ traditional means of earning a livelihood.79     

71. West Moberly makes it clear that the Crown’s right to take up land is not absolute. To 

properly understand the nature and scope of Treaty harvesting rights, it must be remembered that 

they are not “trumped” by the Crown’s ability to “take up” lands. These are competing, or 

conflicting rights. The scope of the Crown’s right to take up land must be interpreted in light of 

the mutual understanding of the treaty signatories and the Crown’s Oral Promises.80  Both sets of 

rights must be interpreted as the Treaty makers would have understood them.  Although land use 

change was foreseen,81 neither party expected the land use contemplated in the West Moberly 

case (mining) would “harm anyone” or affect First Nations traditional practices.82 

72. The taking up provision does not give the Crown a “free pass” that allows it to repeatedly 

take up land and to never determine whether the decision before it could result in an 

                                                 
78 Sparrow, supra at pp. 1011 & 1111. 
79 West Moberly, supra at para. 134. 
80 Ibid at para. 150. 
81 Mikisew, supra at paras. 30-31. 
82 West Moberly, supra at para. 134. 
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infringement that required justification. It is clear that the Court in Mikisew does contemplate 

there being infringements under Treaty. The Court noted that the Crown needs to consult “even 

when no infringement” of the Treaty right can be established, suggesting that there may well be 

instances where there is an infringement.83 

73. Importantly, the Court in Mikisew did not say that the Crown is never required to 

determine whether there may be a potential infringement which would require justification under 

Sparrow. The Court simply states that “not every subsequent “taking up” constitutes an 

infringement of Treaty No. 8 that must be justified according to the test set out in Sparrow.”84  

74. In Mikisew, the Court also addressed the order in which the courts should consider the 

issues of consultation and infringement. It noted that the court should assess the adequacy of the 

consultation first because the Crown’s failure to adequately consult could result in the 

authorization being set aside regardless of whether the action could result in an infringement.85 

75. This is logical and efficient, but does not preclude determining whether there is an 

infringement if the consultation is found to have been adequate. The same logic and efficiency 

was applied in Tsilhqot’in, a case of established Aboriginal rights and title where there is no 

Treaty with a taking up provision.86  

76. The logic of looking at the adequacy of the consultation first is that if the consultation is 

found to be inadequate the “infringement” cannot be justified and the inquiry ends. The proposed 

Crown action cannot proceed. But it does not mean that even if the procedural duty to consult 

has been fulfilled the inquiry ends. The case law speaks to the order of the assessment 

(consultation first) but does not suggest that consultation is to be assessed to the exclusion of 

infringement. If that were the case there would never be an instance where infringement would 

be addressed because if the consultation was inadequate the Crown action could not proceed 

(inquiry stops) and if the consultation was adequate the Crown action could proceed (inquiry 

stops). Either way, the inquiry would end and Sparrow justification would never arise.  

77. From a practical perspective, the infringement assessment should be done as part of the 

preliminary assessment that the Crown already does in determining the scope of its duty to 

                                                 
83 Mikisew, supra at para. 57. 
84 Ibid, at para. 31 (emphasis added). 
85 Ibid, at para. 59. 
86 Tsilhqot’in Nation v. British Columbia 2014 SCC 44 at para 77. 
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consult under Haida.87 In the case of the Site C Project, both the federal and provincial 

governments completed preliminary assessments of the impact of the Project on the Appellants’ 

Treaty rights.88  

78. The practicality of this approach is evident in the fact that the provincial Crown, which is 

typically the incarnation of the Crown that exercises its authority to take up land under treaty, 

has been seen to conduct infringement assessments for Treaty No. 8 First Nations. In the West 

Moberly decision, although a case about the adequacy of the consultation and accommodation, 

evidence was before the Court of the Crown decision-maker’s preliminary assessment which 

determined that the authorization granted would not result in an infringement.89  

79. The preliminary assessments conducted by the Crown in this case would have gathered 

the information necessary for the GIC to make a determination on infringement but the GIC was 

of the view that it did not need to determine whether Treaty rights would be infringed and 

whether Sparrow justification was necessary. It assumed that all it needed to do was consider the 

adequacy of the consultation. It thought the taking up provision gave the Crown a free pass on 

infringement. This is an error of law and reviewable on the standard of correctness. 

C. The Interplay between the Constitution Act, 1982 and Administrative Law 

80. The legal test for justifying an infringement of Aboriginal or treaty rights was set out by 

the Supreme Court in Sparrow and subsequent decisions. Nevertheless, the jurisprudence 

concerning the application of this framework in the treaty context post Mikisew remains at a 

nascent stage, particularly in the administrative law context. Courts, including the Federal Court 

in the decision giving rise to this appeal, have yet to rule on the question of whether the GIC can 

authorize under CEAA, 2012 a resource development project that will cause significant adverse 

environmental effects, including immitigable impacts on Treaty rights, without determining 

whether its authorization will infringe constitutionally-protected Treaty rights.  As such, 

appellate intervention is warranted to correct any error of law in the Federal Court’s decision, 

and rule on the central issue before the Court. 

                                                 
87 Haida, supra at paras. 39-40. 
88 Affidavit #1 of Jeffrey Richert at paras. 60-76, Exhibits 49-65 contain the various exchanges between the 
Appellants, CEAA, BCEAO and  BC Hydro regarding the nature and scope of Treaty 8 rights, Appeal Book, Tab G 
at pages 5071-5090 and 6653 -6766. 
89 West Moberly, supra at para. 219. 
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81. The Appellants submit that the statutory framework, the nature and effect of the Crown’s 

constitutional obligations under section 35(1) of the Constitution Act, 1982, the recognized 

significant adverse environmental effects, including immitigable effects on the use of lands and 

resources by aboriginal people, which the Site C Project will cause, and the application of 

principles of constitutional and administrative law, together dictate that the GIC must identify if 

an infringement of the Appellants’ Treaty rights exists, and if so, whether that infringement can 

be justified under Sparrow in exercising its statutory discretion under CEAA, 2012. 

82. The GIC’s decision, in admittedly not addressing the infringement issue or the 

requirements of the Sparrow justification standard, failed to uphold the honour of the Crown and 

its constitutional obligations under section 35(1) of the Constitution Act, 1982. In the 

circumstances, the GIC was or should have been on notice that the Site C Project was a potential 

infringement to the Appellants’ rights under Treaty No. 8. The GIC was therefore required to 

consider and determine whether the Site C Project constituted an unjustified infringement of the 

Appellants’ Treaty rights. It did not. The GIC incorrectly circumscribed the Appellants’ rights in 

limiting its assessment to whether the Crown had adequately consulted with First Nations. 

i. The Statutory Framework - CEAA, 2012  

83. CEAA, 2012 provides the statutory framework for environmental assessment of a 

proposed development project. Among its purposes are the prevention of significant adverse 

environmental effects and the promotion of communication and cooperation with Aboriginal 

peoples in environmental assessment under the Act.90  CEAA, 2012 defines “environmental 

effects” to specifically include effects impacting Aboriginal peoples.91  

84. The environmental assessment process culminates in the decision-maker (the Minister of 

the Environment in this case) determining if the proposed development project, after mitigation 

measures, is likely to cause significant adverse environmental effects.92 If so, the project may 

still proceed, provided the GIC determines these significant adverse environmental effects are 

                                                 
90 CEAA, 2012, at Preamble and section 4(1). 
91 CEAA, 2012 at section 5(1): “…the environmental effects that are to be taken into account in relation to an act or 
thing, a physical activity, a designated project or a project are: …(c) with respect to aboriginal people, an effect 
occurring in Canada of any change that may be caused to the environment on (i) health and socio-economic 
conditions, (ii) physical and cultural heritage, (iii) the current use of lands and resources for traditional purposes (iv) 
any structure, site or thing that is of historical, archaeological, paleontological or architectural significance.” 
92 CEAA, 2012 at section 52(1). 
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“justified in the circumstances.”93   

85. CEAA, 2012 does not enumerate specific factors for the GIC to consider when 

determining whether a project is “justified in the circumstances.” Reading the legislation as a 

whole, the “environmental effects” defined in section 5, including those effects impacting 

Aboriginal peoples, and the overall purpose of the Act would necessarily be relevant to the 

GIC’s deliberations. 

86. Notably, the justificatory standard in CEAA, 2012 mirrors the language of the Supreme 

Court in Sparrow setting out the common law justification framework.94 Sparrow also confirms 

the honour of the Crown is the guiding principle of the justification analysis. “The special trust 

relationship and the responsibility of the government vis-à-vis aboriginals must be the first 

consideration in determining whether the legislation or action in question can be justified.”95 

87.  Section 52(4) of CEAA, 2012 does not prevent, and is in fact consistent with, the 

Crown’s fulfillment of its constitutional obligations. The GIC is not limited by its statutory 

mandate in its ability or obligation to ensure its section 52(4) justification decision does not 

offend the Crown’s constitutional obligations to Aboriginal peoples.  

88. Further, the Federal Court has acknowledged that CEAA, 2012 creates no legislative 

impediment to the GIC’s obligation or ability to consider and decide whether the Crown’s 

constitutional obligations regarding its duty to consult have been fulfilled.  

89. It was not open to the GIC to not make a determination on infringement before deciding 

that the significant adverse environmental effects were justified. This would be akin to the GIC 

determining that it did not need to decide whether the Crown’s duty to consult had been met 

when making its justification decision under section 52(4) of CEAA, 2012. Both the infringement 

and consultation issues flow from the application of section 35(1) of the Constitution Act, 1982 

and the honour of the Crown, as set out below. 

ii. All Administrative Decisions must comply with the Constitution  

90. In this case, the significant adverse environmental effects caused by the Site C Project 

will have serious negative impacts on the Appellants’ ability to exercise their Treaty rights. The 

                                                 
93 CEAA, 2012 at section 52(4). 
94 Sparrow, supra at 1119. 
95 Ibid. at p. 1114. 
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Appellants have consistently maintained that the Site C Project will infringe their Treaty rights if 

allowed to proceed. In the presence of both objective and subjective indicia that the project in 

question will infringe the Appellants’ Treaty rights, this Court must interpret the applicable legal 

standard for decisions taken by the GIC under section 52(4) of CEAA, 2012.  

91. The GIC derives its decision-making power and exercises statutory discretion under 

section 52(4) of CEAA, 2012. Like all administrative decision-makers, it is obliged to ensure that 

its discretionary decisions comply with the boundaries set by section 35(1) of the Constitution 

Act, 1982.96 The Crown’s constitutional duties lie upstream of the statutory mandate of the 

decision-maker.97  

92. In Conway,98 the Supreme Court of Canada consolidated the jurisprudence on the 

determination of Charter issues by administrative tribunals into three different streams, 

distinguishing between the Mills stream99 (an administrative tribunal has the power of a court of 

competent jurisdiction to grant section 24(1) remedies); the Cuddy Chicks trilogy100 (an 

administrative tribunal can consider the constitutionality of its enabling legislation, under 

section52(1)) and the Slaight Communications101 stream102 (an administrative tribunal must 

exercise its existing statutory jurisdiction in accordance with the limits set by the Charter). The 

Slaight Communications responsibility applies to all administrative decision-makers.  

93. The correct framework to be applied in this appeal is the Slaight Communications stream; 

the GIC must exercise the power conferred by section 52(4) of CEAA, 2012 within the bounds of 

the constitution, including section 35(1) of the Constitution Act, 1982. Exceeding those 

boundaries results in a reversible error of law.103 

94. While section 52(4) of CEAA, 2012 is silent on which factors the GIC must consider 

when determining whether a project is “justified in the circumstances”, statutory silence, broad 

                                                 
96 Conway, supra at paras 41-48, 2010 SCC 22. 
97 Beckman, supra at para. 48; West Moberly, supra at para. 106; Halfway River First Nation v British Columbia 
(Ministry of Forests), 1999 BCCA 470 at para. 177. 
98 Conway, supra 
99 Ibid, at paras. 24-40. 
100 Conway, supra  at paras. 49-77. 
101 Slaight Communications Inc. v Davidson, [1989] 1 S.C.R. 825. 
102 Conway, supra at paras 41-48. 
103 Ibid, at para. 43. 
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grants of statutory power and open-ended language do not authorize constitutional breaches.104 

95. The Federal Court’s emphasis on the nature of and deference to the GIC as statutory 

decision-maker is misplaced in a Slaight Communications type analysis. The extradition context 

illustrates an example of a politically-driven, administrative process which requires the Minister 

to consider and decide Charter issues in exercising its statutory discretion. In Kwok, the Supreme 

Court confirmed that the Minister, although not a court of competent jurisdiction, must respect a 

fugitive’s constitutional rights that arise in the exercise of its discretion, to ensure that the 

decision rendered under statutory authority complies with the bounds of the constitution.105 

96. Regardless of the deference afforded to the GIC or the polycentric nature of its statutory 

justification decision, absent express language to the contrary, the GIC cannot make a decision 

that would result in an unjustified infringement of the Appellants’ Treaty rights. The GIC is not 

entitled to presume its exercise of statutory discretion under section 52(4) of CEAA, 2012 meets 

its section 35(1) constitutional obligations without actually addressing the infringement issue and 

undertaking the requisite analysis.106  

D. Honour of the Crown 

97. The phrase “honour of the Crown” refers to the principle that servants of the Crown must 

conduct themselves with honour when acting on behalf of the sovereign. Its ultimate purpose is 

the reconciliation of pre-existing Aboriginal societies with the assertion of Canadian 

sovereignty.107 The constitution is not a mere statute. It is the very document by which the 

Crown asserted its sovereignty in the face of prior Aboriginal occupation.108 

98. This principle imposes a heavy burden on the Crown to maintain its integrity and honour. 

The within appeal engages treaty interpretation and implementation of treaty and constitutional 

obligations within the statutory framework of CEAA, 2012.  Importantly, it also arises in a 

context in which the Crown has acknowledged that its decision will authorize serious adverse 

impacts on established Treaty rights and the high probability the Site C Project will impact the 

ability of the Appellants to meaningfully exercise Treaty No. 8 rights. These constitutionally-

                                                 
104 Ibid, at para.44. 
105 United States of America v. Kwok, [2001] 1 S.C.R. 532, 2001 SCC 18 (“Kwok”) at para 80. 
106 Sparrow, supra at p. 1114. 
107 Manitoba Métis Federation Inc. v Canada (Attorney General), 2013 SCC 14 (“Manitoba Metis”) at paras. 65-66. 
108 Ibid at paras. 68-69, citing R. v Badger, [1996] 1 S.C.R. 771 at para. 41; Haida, supra at paras. 17 and 42. 
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protected Treaty rights invoke explicit obligations, founded on the honour of the Crown. The 

honour of the Crown is front and centre in the review of the GIC’s decision under CEAA, 2012, 

and in this Court’s assessment of the position and arguments of the Crown in this appeal.  

99. The honour of the Crown speaks to how obligations that attract it must be fulfilled. The 

Supreme Court of Canada recently reviewed the application of the honour of the Crown: 

…when the issue is the implementation of a constitutional obligation to an Aboriginal 
people, the honour of the Crown requires that the Crown: (1) take a broad purposive 
approach to the interpretation of the promise; and (2) act diligently to fulfill it.109 

 
100. The honour of the Crown requires the Crown to act in a way that accomplishes the 

intended purposes of treaty rights held by Aboriginal peoples.110 The question is whether, 

viewing the Crown’s conduct as a whole in the context of the case, it acted with diligence to 

pursue the fulfillment of the purposes of its solemn obligations and the honourable reconciliation 

of Crown and Aboriginal interests.111  

101. “A persistent pattern of errors and indifference that substantially frustrates the purposes 

of a solemn promise may amount to a betrayal of the Crown’s duty to act honourably in fulfilling 

its promise.”112 The Aboriginal group must not be left with an empty shell of a treaty promise.113 

102. The constitutional principle of the honour of the Crown assists with interpreting the scope 

of the GIC’s obligations under s. 52(4) of CEAA, 2012 which engages section 35(1) of the 

Constitution Act, 1982.114 

103. The Appellants contend that the GIC applied the wrong legal test in assessing whether the 

honour of the Crown had been maintained. In the circumstances, the Crown was required to do 

more than consult. It was on notice that the Site C Project was a potential infringement of Treaty 

rights. The environmental assessment process and extensive consultation process provided ample 

time and opportunity to gather any information the GIC would require in order to assess whether 

the Site C Project infringed Treaty No. 8 rights, and if so, conduct the requisite Sparrow 

justification analysis.  

                                                 
109 Manitoba Métis, supra at para. 75. 
110 Ibid, at para. 73, citing R. v Marshall, [1999] 3 S.C.R. 456. 
111 Manitoba Métis, supra at paras. 78-79. 
112 Ibid, at para. 82 [emphasis added]. 
113 Marshall, supra at para. 52. 
114 Manitoba Métis, supra at para. 69.  
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104. The effect of a finding to the contrary would be to allow the GIC, in its exercise of 

statutory discretion, to issue justification decisions under section 52(4) of CEAA, 2012 allowing 

proposed development projects which unjustifiably infringe on established Treaty rights to 

proceed. The Crown cannot take such a laissez-faire attitude to treaty interpretation and its 

constitutional compliance. The Crown must act honourably.115 The honour of the Crown dictates 

the GIC must address the infringement issue in order act with diligence and to ensure its decision 

does not unjustifiably infringe the Appellants’ Treaty rights.  

E. Jurisdiction of the GIC and the Federal Court 

105. The central issue on appeal is whether the GIC can exercise its statutory discretion under 

CEAA, 2012 to authorize a resource development project that will cause significant adverse 

environmental effects, including immitigable effects on the use of lands and resources by 

Aboriginal people, without considering and determining whether its authorization will infringe 

constitutionally-protected Treaty rights.  

106. The Federal Court did not directly address or decide this issue, choosing instead to 

consider it in the context of the jurisdiction of the GIC in its statutory decision-making powers 

and the jurisdiction of the Court on judicial review.  

107. The question as framed by the Federal Court was the GIC’s jurisdiction and obligation 

under section 52(4) of CEAA, 2012 to decide whether the Site C Project would constitute an 

infringement of the Appellants’ Treaty rights.116 Although judicial forum became the focus of 

the Court’s actual analysis and conclusions on jurisdiction, had the Court answered the question 

it set out to address, it would have found no real question of the GIC’s jurisdiction to decide the 

infringement question as a required element of its statutory justification analysis under CEAA, 

2012.  

108. In this case, the GIC’s jurisdiction does not constrain its constitutional obligations. As set 

out in the discussion of Conway and Slaight Communications above,117 in exercising its 

decision-making power under section 52(4) of CEAA, 2012 the GIC has both the jurisdiction and 

obligation to decide whether the significant adverse environmental effects likely caused by the 

                                                 
115 Haida, supra at para .17. 
116 Judgment and Reasons, supra, at para. 28(A). 
117 See paras. 90-96, supra. 
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Site C Project unjustifiably infringe the rights of the Appellants. The GIC is not making a stand-

alone determination of rights for the purpose of granting a constitutional remedy,118 but rather 

the constitutional analysis forms part of the GIC’s exercise of statutory discretion over whether 

the environmental effects are justified in the circumstances. 

109. In order to fulfill the Crown’s obligations under section 35(1) of the Constitution Act, 

1982, the GIC was required to ensure the constitutional compliance of its statutory justification 

decision and that the Crown’s honour was maintained in its dealings with the Appellants 

regarding the potential effects of the Site C Project.  

110. Further, the Federal Court and all parties have acknowledged the GIC’s obligation and 

jurisdiction to ensure its constitutional compliance in the context of the duty to consult. The 

GIC’s ability to decide whether the Crown had fulfilled its duty to consult in accordance with the 

honour of the Crown and its constitutional obligations under the Constitution Act, 1982, section 

35(1) has not been questioned. But the Appellants’ constitutional right in question is not simply 

the right to be consulted.  

111. The question is what the GIC’s obligation to ensure constitutional compliance entails in 

these particular circumstances, and in particular, whether it includes an obligation to ensure its 

decision does not unjustifiably infringe the Appellants’ Treaty rights.   

112. It was not open to the GIC to elect not to determine the infringement issue before 

deciding that the significant adverse environmental effects were justified. This would be akin to 

the GIC determining that it did not need to decide whether the Crown’s duty to consult had been 

met when making its justification decision under section 52(4) of CEAA, 2012. Both the 

infringement and consultation issues flow from the application of section 35(1) of the 

Constitution Act, 1982 and the honour of the Crown. 

113. The Court then further compounded its error in allowing a question of judicial forum to 

determine the jurisdiction of the GIC and dictate its constitutional obligations. While the Federal 

Court’s jurisdiction on judicial review is not a necessary aspect of the analysis, the Appellants 

will address the issue due to the Federal Court’s reliance on it in dismissing the application for 

judicial review. 

                                                 
118 See paras. 90-96, supra, and Conway, supra, at paras. 22, 24-40 and 49-82. 
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114. In the context of interpreting a treaty, the Supreme Court of Canada in Beckman 

determined that First Nations are entitled to address constitutional issues by way of judicial 

review given the flexible boundaries of administrative law:  

The parties in this case proceeded by way of an ordinary application for judicial 
review. Such a procedure was perfectly capable of taking into account the 
constitutional dimension of the rights asserted by the First Nation. There is no need to 
invent a new “constitutional remedy”. Administrative law is flexible enough to give 
full weight to the constitutional interests of the First Nation. Moreover, the impact of 
an administrative decision on the interest of an Aboriginal community, whether or not 
that interest is entrenched in a s. 35 right, would be relevant as a matter of procedural 
fairness.119 

 
115. The British Columbia Court of Appeal rejected a similar argument against judicial review 

of a ministerial decision to issue a mining permit in the West Moberly case. British Columbia had 

taken the position that the question of the “scope” of the First Nation’s Treaty right to hunt 

required a trial as opposed to judicial review. On appeal, the Court rejected that position and the 

distinguished interpretation of treaty rights from dealing with asserted, not yet proven, 

Aboriginal rights, which would need to meet the test for establishing Aboriginal rights at a trial:  

There is no such question in this case, because Treaty 8 declares the right. While 
there remain issues as to the scope of the right, that is to be largely decided by 
interpreting the Treaty, in its historical context, as a matter of law.120 

 
116. Not only is judicial review available to the Appellants to address their constitutional 

complaints regarding the GIC’s decision, if is in fact the sole forum available to the Appellants 

to challenge and set aside the GIC’s statutory decision. To find otherwise would be contrary to 

the Federal Courts Act and established case law on collateral attack.  

117. If a claimant is content to let a disputed decision of a federal statutory decision-maker 

stand and instead seek compensation for losses resulting therefrom, an action for damages is 

appropriate. However, if the claimant seeks to set aside the decision, they must proceed by way 

of judicial review.121 

118. Pursuant to the Federal Courts Act, the GIC’s decision made under statutory authority of 

                                                 
119 Beckman, supra at para. 47. 
120 West Moberly supra 247 at para. 98. 
121 Canada (Attorney General) v TeleZone Inc., [2010] 3 S.C.R. 585, 2010 SCC 62 at para. 19; See also Lubicon 
Lake Nation v. Penn West Petroleum Ltd., 2015 ABQB 342 and Moulton Contracting Ltd. v. British Columbia, 2013 
SCC 26. 
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section 52(4) of CEAA, 2012 is a decision of a “federal board, commission, or other tribunal”, 

and subject to the exclusive original jurisdiction of the Federal Court on judicial review.122  

119. The Federal Court erred in finding that the Appellants could pursue the relief sought by 

way of civil action effectively, or at all  

120. A civil action does not accommodate the remedies being requested by the Appellants as 

against the GIC, or those identified by the Federal Court as being available to the Appellants on a 

civil action.123 As both the provincial and federal government have a role in authorizing the 

taking up of Treaty land in question124 any civil action would necessarily be under the 

jurisdiction of the provincial courts.125 Administrative law remedies sought by the Appellants, 

including an injunction, writ of mandamus or declaratory relief against the GIC as a federal 

board, commission or tribunal may only be obtained through judicial review at the Federal 

Courts, not by civil action in the British Columbia Courts.126  

121. The Appellants are clearly not content to let stand the GIC’s decision allowing the Site C 

Project to proceed, wait until the dam has been built and the infringement of their Treaty rights a 

reality and then commence an action for damages. They seek to have the decision set aside and 

returned to the GIC for the requisite infringement analysis.  

122. To relegate the Appellants to a protracted civil action to prove an infringement of their 

Treaty rights by a specific development project strips them of any ability to reverse the course 

and have the GIC’s decision set aside is not consistent with the Crown acting honourably to 

fulfill its constitutional obligations to the Appellants. In Haida, the Supreme Court of Canada 

found it necessary to extend the duty to consult to claimed Aboriginal rights to land not yet 

proven by court action because to find otherwise, “[W]hen the distant goal of proof is finally 

reached, the Aboriginal people may find their land and resources changed and denuded. This is 

not reconciliation. Nor is it honourable.”127 Without the ability to judicially review the GIC’s 

decision, the Appellants will be robbed of the meaningful ability enforce their constitutionally 

                                                 
122 Federal Courts Act, supra sections 2(1), 18(1) 
123 Judgment and Reasons, supra at para. 50. 
124 Judgment and Reasons, supra at para. 51. 
125 Federal Courts Act, supra section 17; Notice of Motion, March 16, 2015, supra at para 2(b); The Federal Courts 
only have jurisdiction against the Federal Crown and would not cover a claim against a province. 
126 Federal Courts Act, supra sections 17, 18(1) and (3). 
127 Haida, supra at para .33. 
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entrenched, established Treaty rights against unjustified infringement prior to the land and waters 

essential to the meaningful exercise of those rights being altered forever.  

123. The Federal Court based its decision on forum in part out of its finding that a civil action 

is required to develop the appropriate evidentiary basis for the Court to consider treaty rights 

infringement. This is tantamount to the tail wagging the dog. Firstly, it is the GIC that is 

considering whether the Treaty right has been infringed, not the Court. Secondly, the extensive 

environmental assessment and consultation processes for the Site C Project provided an ample 

evidentiary basis for the GIC to consider infringement of treaty rights. 

124. On a practical basis, the requisite information gathering is easily accommodated through 

the existing environmental assessment and consultation process. In fact, these processes already 

perform this function. Under section 2.3 of the Terms of Reference, the JRP was tasked with 

receiving information regarding the adverse effects of the project on established Treaty rights, 

and information regarding the exercise of those rights despite the fact the Panel was not allowed 

to make any findings with respect to matters of treaty interpretation, whether the project was an 

infringement of Treaty No. 8., the scope of the duty to consult, or whether the Crown had met its 

duty to consult and accommodate Aboriginal groups in respect of the Project.128 The 

Consultation and Accommodation Report identifies that during 2012, the governments undertook 

a “detailed review of information, including considerable input from the First Nations regarding 

the nature and scope of their Treaty 8 rights."129 On this basis, the Appellants suggest the 

evidentiary basis for the GIC’s assessment of infringement of Treaty rights was amply in place. 

125. Notwithstanding the voluminous environmental assessment and consultation records, if 

the information necessary for the GIC to discharge its constitutional obligation to ensure 

compliance of its decision with section 35(1) was not available on the existing record, the GIC 

was required to diligently acquire the necessary details.130 The Crown must inform itself or 

create the information record as is necessary to exercise its statutory decision-making power and 

ensure the constitutionality of its decision.131 Similarly, where a duty to consult has been 

triggered, the Crown is obligated to “design a process for consultation that needs the needs for 

                                                 
128 Joint Review Panel Terms of Reference, JRP Report, Appendix 2, Appeal Book Tab E.62 at page 3362. 
129 Consultation and Accommodation Report at pages 27, Appeal Book Tab E.65 at page 3572. 
130 Manitoba Métis, supra at paras. 78-79. 
131 Kwok, supra at paras. 73-79. 



discharge of [its] duty."132 

126. CEAA, 2012 also affords the Minister and the GIC flexibility to take into account 

circumstances specific to a project133 allowing the Minister and the GIC to extend time for 

issuing the decision statement, if further time is needed to gather information or make a 

determination on treaty infringement. 

127. It appears that the Federal Court determined that the GIC lacked jurisdiction to ensure its 

decision would not infringe Treaty rights because it was of the view that any such decision could 

not be properly come before the court on judicial review. There is no legal or practical basis for 

this conclusion. The constitutional obligations of decision makers are not dictated by the scope 

of the Court's authority on judicial review and, even if that were the case, there is no practical 

reason to suggest that an infringement determination could not be adequately reviewed by a court 

on judicial review, especially given the flexible boundaries of administrative law. 

IV. ORDER SOUGHT 

128. The Appellants' Notice of Application for judicial review is granted. 

129. The matter is sent back to the Governor in Council for reconsideration in accordance with 

the Court's directions, including in particular the direction: 

a. that in rendering it decision under section 52( 4) of CEAA 2012, the GIC must 

consider and satisfy itself that its statutory decision would not unjustifiably infringe 

the Appellants' Treaty rights; 

b. that the GIC may undertake whatever additional processes may be required for the 

GIC to obtain any additional information that it deems necessary, if any, in order to 

satisfy itself of the constitutionality of its decision under section 52( 4) of CEAA 2012. 

130. Costs of this Appeal, and in the Court below. 

All of which is respectfully submitted. Dated February 17, 2016 

~~~ lliSUilT. Rana [ 
RANALAW 

~~c~ 
RANALAW 

132 Huu-Ay-Aht First Nation v British Columbia (Minister of Forests) , 2005 BCSC 697 at para. 113. 
133 CEAA, 2012, sections 54(3) and (4). 
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