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This article presents results from research into the perspectives on environmental assessments
of Canadian indigenous peoples, in particular British Columbia’s West Moberly First
Nations, the Halfway River First Nation, and the Treaty 8 Tribal Association. This colla-
borative project interviewed First Nation government officials and staff as well as community
members to determine their analyses of what worked and, more significantly, what did not
work in engaging and consulting indigenous people. This research identified significant
failings in Canadian and British Columbia environmental assessment processes, including
substantive procedural failures, relational failures between First Nation, provincial and
federal governments, and fundamental philosophical differences between assessment pro-
cesses and indigenous worldviews. Based upon their review of environmental assessment
failings, the collaborating First Nations recommend a fundamental revision of environmental
assessment processes so as to protect into the future their Treaty and Aboriginal rights and to
ensure their survival as distinct and viable cultures upon the land.
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I came to the realization of why it is such a personal thing with me as to
why to fight for these few caribou. I see the way everyone is treating and

*Corresponding author.

Journal of Environmental Assessment Policy and Management
Vol. 13, No. 3 (September 2011) pp. 367–404
© Imperial College Press
DOI: 10.1142/S1464333211003936

367

http://dx.doi.org/10.1142/S1464333211003936


talking about these caribou is the way they treat and talk to you [the West
Moberly First Nations Council], like we don’t matter. These caribou are
like us, struggling for their mere survival and existence. By fighting and
protecting these caribou and their habitat we are fighting for ourselves.

- Chief Roland Willson, West Moberly First Nations, email communi-
cation, October 24, 2009

Introduction

Natural resources exploitation has significant consequences for indigenous
peoples, particularly for those choosing to maintain a traditional relationship with
the land. Environmental assessment processes in many countries, therefore, make
some effort to include indigenous peoples. In Canada, indigenous peoples, or First
Nations, are acknowledged to have particular rights through Section 35 of the
Canadian Constitution and, in many cases, through specific legal treaties, which
should confer specific considerations with regard to the impacts of development.
Further, case law has upheld the requirement that government is obliged to both
consult with and accommodate First Nations (Booth and Skelton, 2010). The
efficacy of institutionalised mechanisms of engagement and consultation has been
studied on and off since the 1970s, although too often the First Nations remain
voiceless subjects in such studies. More problematically, while studies exist to
demonstrate that Canada’s federal and provincial environmental assessment pro-
cesses fail its indigenous peoples (as is the situation in many other countries with
fewer resources), little has been done to remediate a process that seems destined to
extirpate indigenous peoples from their lands and eliminate their cultures. This
study serves three purposes: it tries to give voice to indigenous peoples, not as
subjects but as co-researchers; it adds additional weight to the argument that
environmental assessment processes fail indigenous peoples and require reform;
and it adds depth and nuance in understanding the diversity of the experiences and
concerns of indigenous peoples regarding such processes.

In 2006 the Land Managers of three Treaty 8 First Nations in northeastern
British Columbia, Canada, began discussing with each other their concerns over
consultation within the environmental assessments of resource developments
with which they were involved. As a result, a grant proposal to investigate
environmental assessment (EA) processes from the First Nations’ perspective was
developed collaboratively between the primary author, West Moberly First
Nations, Halfway River First Nation, Saulteau First Nations and Treaty 8 Tribal
Association (Saulteau later withdrew due to overwhelming workloads from EAs).
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Research focused on two questions of interest to the First Nations: what
elements of EAs are considered by the First Nations to have been productive and
to have met their concerns, and what elements of EAs are considered by the First
Nations to have been unproductive and have set barriers to meaningful engage-
ment. The project focused on federal and provincial (British Columbia) EA pro-
cesses, however, many First Nation participants tended not to distinguish between
EA processes, whether federal or provincial, or between EA and other consultative
processes. Some concerns about general consultation overlapped with specific
concerns about how EA proceeds (researchers tried to distinguish between
processes in data analysis). While the project had set out to identify means of
improving EA processes from the First Nations’ perspectives, participating First
Nations could see no way to develop ad hoc mechanisms to improve existing
structures. It became clear that First Nations’ disillusionment with existing EA
processes was in part fundamentally philosophical, in part due to issues of inter-
personal relationships between the parties involved in EAs, and in part procedural.
This article presents a detailed examination of the perceptions of the two parti-
cipating First Nations and Treaty 8 Tribal Association. However, after reviewing
the results, all six First Nations within the Treaty 8 Tribal Association of British
Columbia formally adopted the findings as reflecting their own experiences.

The Legal Context

Canada conducts federal EAs under the 1992 Canadian Environmental Assess-
ment Act (C-15.2) (CEA Act), overseen by the Canadian Environmental Assess-
ment Agency (CEAA). The EA process is designed to minimise or avoid “adverse
environmental effects” and to ensure environmental impacts are considered in
determining if a project is to be approved. Certain activities are exempted under an
Exclusion List, including those with insignificant environmental impacts or
addressing an emergency (section 7.1 CEA Act). The federal process is usually
triggered when a development involves a federal authority, a federal authority
provides funding, the project involves federal lands or the federal government
must license, permit or otherwise approve a process (section 5, CEA Act). In
many cases a project may need to undergo both a federal and a provincial level
assessment, which may happen separately or may be “harmonised” (jointly and
consecutively conducted), depending upon different factors Several levels of
assessment are possible, including a screening (documenting environmental
impacts and potential mitigation measures), a class screening (which involves
similar types of routine projects), and a comprehensive study (larger projects with
larger potential impacts). Both screenings and comprehensive studies might be
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referred to mediation or to a review panel if potential impacts or public concern are
significant (see http://www.ceaa-acee.gc.ca).

The BC EA process is governed under the British Columbia Environmental
Assessment Act (SBC 2002 Chapter 43), revised in 2002. This act covers projects
going on within BC. Certain projects are usually exempt or are covered under
other processes, such as forestry or most provincially based oil and gas devel-
opment. The process can be conducted by the Environmental Assessment Office
(BCEAO) or referred to a Minister to appoint a panel or other review agency. If the
process remains with the BCEAO, an assessment framework and Terms of
Reference are developed and submitted for public consultation and for First
Nations review. When these are approved, the EA itself is developed by the
proponent in accordance with the Terms of Reference. After submission, the
BCEAO reviews the EA for deficiencies and if it is deemed to be acceptable
submits it for review by First Nations and the public. After the public and First
Nation consultation phase the BCEAO prepares a report including consultation
derived responses and its own recommendations and refers the complete package
to the provincial Ministers for approval. If that approval is granted, a certificate is
issued to the proponent authorising the start of the development (see http://www.
eao.gov.bc.ca).

It should be noted that EAs only provide a set of data regarding the projected
impacts of a project. It is not, in and of itself, the decision making tool. Decisions
are made by the bodies mandated by each act, theoretically based upon the
data collected.

Of significance to First Nations is the fact that a comprehensive federal EA
must include a study of cumulative impacts on a land base (section 16.2 CEA Act)
(although the 2010 revisions to the act significantly limited what projects must go
through an EA). In contrast, the provincial agency states that it is not required to
undertake cumulative impact assessments, although some proponents do. The
provincial process follows administratively set timelines for each stage, for public
and First Nation review and for issuing a certificate. Both agencies may choose to
provide public groups and First Nations with funding to facilitate participation or
can encourage proponents to so do.

First Nations involvement in both levels of EA is mandated by law, by modern
day and historical treaty obligations and by a series of court cases that have
determined that First Nations have rights upon, and possibly title to, certain lands
and natural resources. Canadian First Nations have Aboriginal rights recognised
and protected under Section 35 of the Canadian Constitution. Among these is the
right to practice subsistence hunting, fishing and gathering (Booth and Skelton,
2010). These rights derive from traditional practices and traditions, or they derive
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from rights specifically guaranteed in historical or modern treaties. For example,
West Moberly First Nations and Halfway River First Nation adhere to Treaty 8,
which grants specific rights, including the right to continue their way of life as if a
treaty had never been signed, as affirmed by the original Treaty Commissioners:

But over and above the provision, we had to solemnly assure [Treaty 8
signatories] that only such laws as to hunting and fishing as were in the
interest of the Indians and were found necessary in order to protect the fish
and fur-bearing animals would be made, and that they would be as free to
hunt and fish after the treaty as they would be if they never entered into it.

We assured them that the treaty would not lead to any forced interference
with their mode of life,… We pointed out that the law was designed for the
protection of all, and must be respected by all the inhabitants of the country,
irrespective of colour or origin… (Laird et al., 1899, emphasis added).

Court cases have determined that any infringement upon rights must be avoided
unless there are “compelling and substantial” reasons, R.v. Sparrow, cited in
Chandran (2002, 4). If those reasons can be demonstrated, the government can
infringe on aboriginal rights, including limiting access to, or use of, natural
resources. However, recent court cases have limited the government’s right to
infringe (Tsilhqot’in Nation v. British Columbia (2008); Mikisew Cree First
Nation v. Canada (Minister of Canadian Heritage) (2005)). In Mikisew, for
example, the decision noted that the “Crown must however act in good faith and
not take up so much land that no meaningful right to hunt remains.”

As these rights are impacted by developments, the duty of the Crown (the federal
or provincial governments) is to consult with First Nations (and theMetis, sinceR. v.
Labrador Metis Nation) prior to activities occurring within their territory (lands
where they hold rights by treaty or by tradition). First Nations must be consulted by
the responsible government and, moreover, consulted “meaningfully”, although the
definition of meaningfully has never been judicially prescribed. Further, First
Nations rights and title must be accommodated during a development.Haida Nation
v. BC (2004) and Taku River Tlingit First Nation v. BC and Redfern Resources
(2004) outlined and confirmed the duty to consult by the Crown with First Nations
whose traditional rights are affected by activities conducted either by government or
a third party. However, the court did not outline clearly what that duty was or what
accommodation of traditional rights was required. In other words, more cases will be
required to further describe the nature of consultation and accommodation. Haida
did one further thing, it established that the duty to consult rested with the govern-
ment and not with the third party, unless otherwise provided for.
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In response, the federal Act specifically states: “Community knowledge and
Aboriginal traditional knowledge may be considered in conducting an environ-
mental assessment” (CEA Act Section 16.2) (emphasis added). Interim Principles
are laid out in one document on how this might be done, including guidelines on
“meaningful” consultation, however these are not required (CEAA 2009). The
BCEAO provides “Application Information Requirements” for both Treaty and
non-Treaty First Nations (BCEAO, n.d.). These suggest types of information to be
gathered, but are also only guidelines. A challenge in a court of law is the only
mechanism to determine if the required consultation was indeed meaningful,
adequate and fair to all interests. While BCEAO’s “Fairness and Service Code”
(n.d.) indicates that they will, “identify and develop measures to prevent, avoid or
mitigate any potential significant adverse effects on First Nations’ interest,” this is
also only fully assessed in a court of law as no other means of appeal exist.

Review of Relevant Literature

Given the importance of meaningfully engaging First Nations within EA pro-
cesses, research into how such engagement happens, its successes or failures, or
the perspectives of the First Nations themselves is not as substantive, or apparently
as persuasive, as one could hope. Existing research does consistently indicate that
First Nations are disadvantaged within EA processes, a finding that has not
changed over the past few decades.

Environmental assessment, as practiced in Canada and in other countries,
usually makes provision for participation by a defined “public” which is deemed to
be affected by the proposed project. The rationale for public participation in EA is
well explored in the literature and ranges from the philosophical (such inclu-
siveness is fundamental for democracy) to the practical (better access to local
knowledge, better decision outcomes and reduced protest or litigation over
decisions) (Stewart and Sinclair, 2007). Correctly done, public participation can
assist in empowering marginalised groups in a society (O’Faircheallaigh, 2010)
and grant them more say on what goes on in areas that they value. What is less
settled is the question of how effective various methods for public participation are
in actually engaging the public (O’Faircheallaigh, 2010; Stewart and Sinclair,
2007). Stewart and Sinclair (2007) found several key elements that their research
indicated was vital for sound public participation, including integrity and
accountability on the part of those running a process, the influence of the public on
outcomes, fair notice and timelines, inclusiveness and adequate representation,
multiple and appropriate methods for engagement, adequate and accessible
information and informed participation. In countries where indigenous peoples do
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not have unique legal standing such research is useful in developing a context for
their engagement (we note that there is a reasonable body of literature examining
indigenous peoples in various countries and their experiences with consultative
processes such as EA which we have not included due to space). While the issues
identified are similar to those raised about Canadian First Nations’ participation in
EA, the context in Canada is expanded by the reality of specific legally recognized
rights and court prescribed obligations on the part of government.

Much literature exists which documents the issues and challenges surrounding
state-indigenous peoples relations, including those challenges faced in Canada.
For reasons of space we will not review this extensive literature, but we note one
contribution on the Canadian situation which has utility in considering the chal-
lenges First Nations face in participating in EA processes. Nadasdy (2003) has
noted a change in recent decades in Canadian indigenous peoples-state relation-
ships, which have implications for understanding indigenous participation in EA.
His account poses two significant considerations. He notes that, despite significant
impacts from colonization, Canadian First Nations continue to view themselves as
distinct cultures and appear determined to maintain this distinction through their
cultures, beliefs, values and activities. While their cultures have evolved, they
remain recognisably distinct in Canadian society. This concept (which we
recognise in the Nations we work with) has significant implications for how the
Nations will view the process and outcomes of EA. Second, Nadasdy (2003:4) has
noted that the “state” is not a homogenous monolith. Rather he describes it as a
“complex constellation of government institutions and processes that have many
different (and often contradictory) agendas and interests.” This serves to reframe
any discussion of EA processes by recognizing that they may vary between levels
of government, different leading agencies and indeed with different responsible
individuals. Thus First Nations experience some consistent challenges in engaging
in EA processes, but there may be issues that are unique within a process. Some
processes are quite positive experiences. Finally, Nadasdy (2003:8) touches upon
a philosophical question regarding the consequences of being forced into parti-
cipating in a process that significantly challenges the First Nations’ worldviews.
Having to adapt to the Canadian worldview that underpins EA, in order to par-
ticipate to ensure their culture continues, might actually be forcing unwelcome
change upon that culture First Nations strive to protect. This is a significant
concern rarely raised in discussion of First Nation participation in EA.

Much of the literature regarding First Nation engagement in EA focuses
upon procedural problems. The Canadian Arctic Resources Committee (CARC)
(1996:7), for example, critiqued the EA for a Northwest Territories diamond mine
as “flawed in fundamental ways.” CARC stated that the assessment failed to live
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up to the three principles of all environmental assessments — comprehensiveness,
fairness, and rigor. Procedural deficiencies involved timelines and acceptance of
First Nations opinion. Wismer (1996), critiquing the same EA, noted that com-
munity members were required to review 1,000 pages of material written only in
English and that the EA was conducted while the community members were out
of the community or very busy. She argued that good EAs require political,
economic, and inter-generational equity. Other criticisms included the fact that
the review was neither rigorous nor procedurally fair.

A positive review of this EA argued that although there was a potential for
discord arising from the differing world views between corporations and Aboriginal
people and conflicting interests among affected Aboriginal groups, the proponent
followed the corporate policy of avoiding confrontation, early consultation with
Aboriginal groups and government officials, and cooperation with the EA panel
and permitting agencies, thereby ensuring an acceptable process (Couch, 2002).

A 1999 statement by the Confederacy of Nations to CEAA stated that the
CEA Act’s required five year Ministerial review should include a recognition of
First Nations’ jurisdiction to conduct their own EAs, resolution mechanisms that
address the concerns of First Nations and to ensure meaningful participation that
incorporated traditional ecological knowledge (TEK) into the process. Other
researchers examining the use of TEK included Wiles et al. (1999), who found in a
Saskatchewan EA that there was a misunderstanding of TEK, with a very narrowly
defined focus, and in its use in an EA, which in this case excluded broader,
holistic, social concerns. These concerns included First Nations’ desire to continue
practicing traditional harvesting (often as part of cultural survival) and of the need
for a clean environment in which to practice a traditional, land-based culture.
Stevenson (1996) noted that aboriginal concerns regarding EAs have three sources:
the (mis) use of TEK, past experience, and a lack of specifics on how proposed
developments affect valued ecosystem components. Further, TEK was noted as
having no role in identifying environmental impacts. Paci et al. (2002) argued TEK
could have value in EAs, but that it needs to be instituted by the First Nations, rather
than co-opted by the state for its own purposes. Tollefson and Wipond (1998)
raised similar concerns and cited the need for the study of cumulative environ-
mental impacts to fully understand the impact of development on Aboriginal
rights. This last need is supported by Korber (2001), based upon a workshop with
Treaty 8 Tribal Association. First Nations articulated concerns about the pace and
extent of industrial, agricultural, residential, and recreational development, a
shrinking land base, issues of access, congestion, environmental contamination and
human health, First Nations’ ability to maintain their way of life on the land, and
First Nations’ frustration with policies that are not mutually beneficial.

374 A. Booth & N. W. Skelton



The procedural failures in EA have been confirmed by other researchers. Baker
and McLelland (2003) noted that policies used by the BC government reflected a
poor integration of First Nations people into the EA decision-making process
generally, as measured by a lack of community resources, language barriers,
insensitive time frames, narrow integration of TEK and by ignoring on-going land
claims. The authors stated that government needed to set clear rules for application
and implementation; assess needs and alternatives; ensure transparency; monitor
the results and apply the lessons; and be efficient. Further, government needed to
minimise potential for proponents’ preferential treatment of some groups of First
Nations which created division rather than consensus. The authors noted that their
research community held the perception that no value is placed on their concerns
and opinions. Lawe et al. (2005) came to a similar conclusion with regard to
cumulative impact assessment: without trust in the process and value and weight
granted to First Nation concerns, the process becomes meaningless. Lajoie and
Bouchard (2006) found that even in a particular case where the First Nations
became part of the assessment panel (the James Bay Agreement in Quebec), there
was still failure to ensure full engagement of the Cree due to a lack of access to
information, a reluctance to do consultation (as there were Cree on the governing
bodies) and a lack of accessible data delivered in Cree.

Similarly, the Carrier Sekani Tribal Council (2007) publicly cited several
limitations of the BC EA process, including the lack of mandatory First Nations
criteria under current legislation, the lack of Aboriginal perspectives, the inability
to address Treaty and Aboriginal rights and Aboriginal title, inadequate resources,
the belief that the BCEAO was politically compromised, and a lack of cumulative
assessment requirements. These issues were reiterated later by Plate et al. (2009),
the First Nations Energy and Mining Council August (2009) and, to a lesser
extent, by Haddock (2010). Galbraith et al. (2007, 40) argued that “supra regu-
latory agreements” were required to address impacts that are “insufficiently
addressed with EA processes” (see also Galbraith, 2005). Whitelaw et al. (2009),
in reviewing Cree participation in an EA found that a limited interpretation of
socioeconomic assessment limited the effectiveness of the EA. Public consultation
itself was limited which limited proper community participation. Further,
there was no followup on how public input affected the EA decisions. Finally,
TEK was not appropriately collected, in part through a decision to restrict which
First Nation was deemed to be the affected Nation (a decision that led to fractured
relationships between Nations). On the positive side, as a result of problems, the
affected First Nations have moved to become involved in proactive land use
planning, and there has been greater regional cooperation between Nations in
opposing developments.
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Two specific issues are also discussed in the research literature as common
constraints on First Nations engagement in EA. Several authors argue that levels of
funding must be substantially increased (Baker and McLelland, 2003; CARC,
1996; Carrier Sekani Tribal Council, 2007; First Nations Energy and Mining
Council August, 2009; Harvard Law School, 2010). A general lack of capacity on
the part of the First Nations, however that capacity is defined, has been widely
identified as a key procedural failure (Armitage, 2005; Baker and McLelland,
2003; CARC, 1996; Carrier Sekani Tribal Council, 2007; First Nations Energy
and Mining Council August, 2009; Galbraith et al., 2007; Harvard Law School,
2010; O’Faircheallaigh, 2007; Plate et al., 2009).

More positively, Gibson (2002, 2006) and Fidler (2010) have found that
sometimes EAs can have positive outcomes from the perspectives of First Nations.
Gibson cited an EA in Labrador that was successful as the proponents adopted
sustainability based criteria within the project. A further factor was the willingness
of the EA Panel to recognise the Inuit and Innu as “relevant authorities for key
project evaluations and decisions” with respect to the sustainability criteria
Gibson (2006:338). Fidler describes a successful EA in British Columbia in which
the Tahltan Nation was supportive as the proponent had taken the initiative to
negotiate early on with the Nation, to work cooperatively to find mutually
acceptable development options and to offer substantive benefit agreements.

The most recent criticism of EA, and of government dealings with a First
Nation, comes through a Harvard Law School (2010) report which argued that
both the federal and BC governments needed to redress how resource development
took place on lands critical to the First Nations and that substantive reformation in
consultation strategies, including through EA, was required. The argument here
was framed as a human rights issue, rather than purely as a legal or process issue.

Most of the extant literature focuses on the procedural constraints which First
Nations face in attempting to engage within EA processes (constraints that other
research suggests are shared by indigenous peoples around the world). As we note
in our Discussion section, these are substantive and a significant barrier to First
Nations meaningfully participating in EA. Much less attention has been paid to
broader philosophical issues, such as whether EA is an appropriate mechanism for
assessing and measuring indigenous concerns, particularly in a country such as
Canada where First Nations possess specific legally recognised and affirmed
rights. While implicit in several of the cited works, few have come out and
questioned whether EA was the place to incorporate difficult and messy social/
cultural/legal concerns. We believe this is a primary first question in this area of
research, and based upon our research we believe it is not the correct mechanism.
However, as current federal and provincial legislation situates First Nation issues
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within EA processes, and the governments have not developed alternative
mechanisms, we must proceed with EA as the only mechanism currently available.
Nadasdy is also one of the only authors to raise the question of what impacts occur
to First Nations culture from being forced to participate in an alien political
process, a concern we have come to share. This research gap needs better
articulation in the future. Thus, while it might be argued that substantive research
around First Nation participation in EA exists, the hyperfocus on procedural
failures leaves much else much less well explored.

The Research Partners

West Moberly First Nations (WMFN), Halfway River First Nation (HRFN) as
well as Treaty 8 Tribal Association (T8TA) partnered in this research. Both
Nations are located in northeastern BC (see Fig. 1). WMFN has a population of
approximately 200, while HRFN has a population of approximately 227 people.
T8TA is made up of the Nations that adhered to Treaty 8 in British Columbia,
including West Moberly, Halfway River, Doig River, Saulteau and Prophet River
First Nations.

T8TA lands are currently subject to substantial industrial development with
more projected in the future. Recent developments include: 2 large-scale hydro-
electric dams, 11 mines (gold-copper, coal), multiple oil and gas well sites, 8 wind
farms, various support facilities, multiple pipelines, numerous power lines, and
smaller uses such a agriculture and guide-outfitting. This area of British Columbia
is a substantial source of resources and potential energy generation and as such
will likely continue to undergo a development boom well into the future. This has
consequences for the number of EAs and other consultative processes with which
the affected First Nations must engage.

Methods

Research methodology was negotiated with the First Nations (as per the university’s
MOU with T8TA), codified in a formal research protocol, and approved by both
Band Councils and by the university’s Research Ethics Committee. The project’s
methodology choices were driven in part by the First Nation Elders’ concerns to
honour their peace and friendship Treaty (Treaty 8) by offering all affected parties
the opportunity to be heard. We therefore offered interviews to industry proponents,
consultants, the British Columbia Environmental Assessment Office and the
Canadian Environmental Assessment Agency. Semi-structured interviews and
focus groups were accepted as the most culturally appropriate methodology.
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WMFN and HRFN were asked to identify four current or recent EAs that they
were involved in (out of the over 30 EAs (provincial, federal and harmonized)
either in process or about to begin at the time of the study) as concrete examples
for discussion purposes. This also provided direction for identifying proponents
and consultants. This protocol was largely successful, although some proponents
and the CEAA failed to respond. The three proponents who did participate rep-
resented diverse projects and potential impacts. One project represented a “suc-
cessful” EA from the perspective of the First Nations.

Semi-structured interviews and focus groups (Babbie, 2008) were arranged.
Interviews with the First Nations took place over the summer and fall of 2008
largely in their respective communities. Special effort was made to interview the
Chiefs and Councillors, Elders, and professional staff (land use managers, resource
coordinators), as well as professionals from T8TA. Fifteen community members
from WMFN and HRFN agreed to interviews, as did two chiefs, five councillors,
four staff and five Elders.

The First Nations offered secondary documentation including reports, emails
and other communications between themselves and proponents and government
agencies. The actual environmental assessments and traditional use studies, where
completed, were also reviewed. Information on the BCEAO (http://www.eao.gov.
bc.ca) and CEAA (http://www.ceaa-acee.gc.ca) was derived from their official
websites.

Data were analysed using content analysis (Babbie, 2008) to identify
key themes and ideas within constituency groupings (First Nations [Elders,
Chief, Councillor, Professional Staff, Community Members], Proponents,
Consultants, and Government). Data was also compared across constituency
groupings.

In this analysis, we use extensive quotes from the participants, identified by role
(Elder, Staff, Chief or Council member) and a distinguishing number. We believe
that First Nations are often not allowed to speak on their own behalf in research.
Given that this research focuses on their perceptions, their voice is critical, par-
ticularly in light of the BCEAO’s response to this research, arguing that the First
Nations’ views were “highly subjective (Mazur, 2010).” If peoples’ perceptions
about events affecting their lives are so summarily dismissed by the very agency
responsible for overseeing the documentation and weighting of responses to
development, it becomes critical that those perceptions find acknowledgment in
other venues.

In this article we are focusing on the views of the First Nations, their staff and
one of their consultants. However, we collected extensive data from industry
proponents, consultants and the provincial government. Those results have been
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presented elsewhere (Booth and Skelton, 2011a), however, we do draw somewhat
upon these interview results (clearly identified) within the discussion.

Results

What worked

We were interested in First Nations perceptions of both federal and provincial EA
processes. As noted earlier, the participants were highly critical of the both pro-
cesses and results reflect that critical perspective. This should be tempered by the
fact that there was an appreciation that there was a process:

[The existing EA process] is better than not having a process… The
[BCEAO] process does not work at all…, but what if we don’t have it?
(Staff 1)

The chiefs and councillors were clear that their Nations were not opposed to
development, rather they wished to have better say in the development going on in
lands important to them, to have a “no go” option for critical areas (wildlife habitat
or areas of spiritual importance, for example) and to have their concerns genuinely
addressed by government and by industry proponents. They could identify pro-
jects, a wind farm, a landfill and a coal mine, that had received their strong
endorsement during the EA as,

. The Nations were included by proponents from the very beginning of planning
the project;

. They were told by proponents that the project would not go ahead if the Nations
did not like the outcomes;

. Some sensitive areas were left alone by the proponents;

. The Nations felt that the companies did not force or manipulate the Nations in its
negotiations; and

. There were very clear benefits identified and offered in terms of training
and jobs.

The coal mine process was viewed positively due to a jointly negotiated Impact-
Benefit Agreement, offering clear processes for jointly managing impacts, for
negotiating concerns and for clear lines of communication. EAs that were viewed
positively also respected Treaty and Aboriginal rights.

The above suggest what the participants viewed as positive in an EA. The
Nations, however, raised a substantive number of fundamental critiques of existing
EA processes. These will now be examined.
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General process failures

Capacity issues

Capacity issues take many different forms. A lack of financial resources, staff
resources and data are key as is the volume of referrals that Treaty 8 Nations are
currently being forced to address.

The current volume of referrals sits at the heart of T8TA capacity challenges. At
the time of this study, over 30 EAs (provincial, federal and harmonised) were
either in process or about to begin, although the First Nations themselves were
uncertain of the actual number. Often development plans were going on without
any government agency informing the Nations. The federal government was noted
as being particularly lax in informing Nations. In addition, WMFN and HRFN land
offices each respond each month to 20 to 30 referrals for forestry, 70 to 90 referrals
for oil and gas, and 20 to 30 requests for pre-consultation, exploration permits,
must monitor hunting and trapping by non-Natives, and agricultural leases, among
other issues, all of which have their own time lines and specific requests for
information. Few First Nations have adequate staff numbers to handle the technical
demands of community planning, EA, oil and gas, forestry, land planning, wildlife
management, plant management, social welfare, child and infant welfare, edu-
cation, health, economic development and the other issues that they manage. This
led to a series of crises on the part of the Nations expected to respond.

I remember the first EA,… the first time we saw their binders, they sent us
that big stack. I could not believe how much information. Oh my God!
And you got 90 days to decipher it. And then they put 20 of them on the
table. (Chief and Council 3)
That is what’s happening to us, we get bombarded by so much paperwork.
From so many different things. And we were kept so busy that sometimes
we lose the sight of the whole picture. And then we end up losing a lot.…
(Staff 2)

Given the size of the demand, access to adequate staff and knowledgeable
community members was essential, but also a serious capacity challenge. As Chief
and Council (1) noted:

because we are so inundated with projects and people, it’s hard to get the
right people to be involved in a study [especially Elders].

As studies that attempt to determine the potential impacts use, or try to use,
Elders for their detailed knowledge of the land base, Elders become overwhelmed
by multiple studies all going on at the same time.
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In both land offices, one professional was generally trying to do, by their
estimate, the work of three, and technical experts, such as archaeologists, were
unattainable. Further, both offices relied heavily upon a single person who carried
substantial amounts of knowledge in their heads. Such a concentration of
knowledge was deemed risky, the loss of that single person could utterly handicap
First Nations. In contrast, First Nations felt that they were up against well staffed
agencies with vast resources:

They have a whole battery of people, they have whole departments in the
Oil and Gas Commission that in one day they can just pump out 15, 20, or
30 referrals like nothing. And they expect us to do the same amount of
work all by ourselves. Which basically is a bunch of crap really! (Staff 3)

Further complicating a lack of personnel is the absence of money to hire and
retain additional qualified individuals, or to fund their own studies. This leads to
resentment:

That’s probably the biggest [problem] right there… there is billions of
dollars being extracted, and we have to scrounge around and try to come
up with enough money to even participate in these expensive elaborate
processes… (Chief and Council 3)

The capacity dollars offered to First Nations are generally in the thousands of
dollars (one pipeline company offered $20,000 to WMFN for all studies; they had
requested $345,000 (Mohun, 2009)). Given that profits coming out of develop-
ment are measured in the billions (including government’s share of revenue), the
discrepancy is cause for concern on the part of the First Nations, driven by the fact
that they do not have the baseline knowledge they need to respond meaningfully to
development pressures.

Lack of community knowledge about EA

The First Nations confirmed that, generally, community members do not under-
stand what is involved in EA. Almost all community members interviewed stated
that they did not understand consultative processes and relied upon the Chief and
Council or the land office staff to take care of the community’s responsibilities.
The Chiefs and Councillors indicated that they, in turn, did not feel they knew
enough about process requirements to feel comfortable with the demands to which
they had to respond: every time a new chief or council was elected, new members
had to learn all over about EA, but chief and council also had to deal with their
other governance responsibilities. Finally, community members and staff were
faced with the fact that much of what is involved in participating in an EA is
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highly technical, i.e. GIS, but most members had no experience with the necessary
techniques. Further, most were uncomfortable about the fact that they (and the
government that was making development decisions) lacked an ability to predict
accurately into the future the consequences of industrial developments. This lack,
they indicated, appeared to concern the First Nations more than the government.
How, they asked, could they make judgements in the absence of clear information?
How could the government?

Poor relationships between governments

The First Nations indicated that they had grave concerns about the goals and
motivations of government. Few believed that the government or its agencies were
impartial or fair in their approach to industrial development.

Now at least [government officials] will walk up and pat you on the back as
they destroy your land. That is kind of the new [relationship], that’s what it
looks like to me. Because no respect is shown… (Chief and Council 3)

Participants noted that they did not trust federal or provincial government
officials or official processes to conduct fair and accurate studies within the context
of an EA, as officials try to minimise or downplay data that might not lead in the
direction they wished in terms of impacts.

Further general issues raised included,

. the fact that the government would simply refuse to talk about some First Nation
concerns, such as climate change or spirituality,

. a staff member noted that when submissions from First Nations were posted
to the BCEAO website, First Nations discovered that the subject lines and
descriptions had been changed by the government to something innocuous;
eventually all responses from First Nations were deleted from the website,
although comments from the general public and other groups remained,

. when asked to document their concerns by the BCEAO, all T8TA Nations spent
a week developing that list, citing several procedural and substantive failings;
after two years, the BCEAO had not responded,

. the province was seen to favour First Nations who were accepting of EA pro-
cesses while ignoring those expressing concerns about the processes,
the provincial government ignored case law on First Nations rights and on
government fiduciary obligations,

. the government tried to control which First Nations might participate in an EA
by failing to inform properly interested Nations, and

. government officials often told different things to different Nations.
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The BCEAO was specifically identified as a source of poor relations between the
provincial government and First Nations governments:

They really do truly try to intimidate, love using big words, love using all
the scientific jargon, they talk over everybody’s head… They do not listen
to the Elders when they speak. The Environmental Assessment Office will
say they do, because they shut up sometimes when they speak, but when
as soon as the Elder finishes, “Thank you for that, that was very good.”
(Staff 1)
…[W]e have asked for things to be recorded in the minutes, and [the
BCEAO] have refused…they right away tried to bully us for even wanting
the recording being in the minutes of meetings, that are all posted on the
website. (Staff 1)

One Elder felt that the government simply ganged up on First Nations:

You are fighting one government, one people you are fighting with
and there is another one here behind it, and these here two, they
work together, finally there are four or five people who are standing
right here, and they fight with and you are alone, and that’s too bad.
(Elder 2)

Another community member noted that they felt that the government was well
aware that if they just waited long enough and kept pushing the First Nations hard
enough, they would get their way.

These concerns were echoed by a consultant employed by T8TA:

I don’t think the [BCEAO] is objective. I don’t think that there is a real
effort to protect the environment nor Treaty and Aboriginal rights. It is an
exercise of power and control from beginning to end.

Finally, it was a significant concern that the provincial government continues to
download consulting obligations onto industries, which may be either uninformed
of best practices or are unconcerned about meeting anything other than minimal
requirements (this concern was also raised by the industry proponents we inter-
viewed; see Booth and Skelton, 2011a).

In short, relations with the provincial government and the BCEAO are not seen
as positive by the First Nations. However, the federal government’s failure to
consult on EAs and their repeated refusal to address provincial abrogation of
Aboriginal and Treaty rights were also raised repeatedly, indicating that relations
with the federal government were viewed no more positively.
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The environmental assessment process is not neutral

The First Nations do not perceive the EA process as neutral. Rather they see it as a
way to facilitate development.

[Does the BCEAO] ever ask the question, should it not go ahead? They
never ask those questions. Every question is usually built around how they
can put something in and mitigate… (Staff 1)
Well, if they actually put the environment first. It would significantly
change the process. (Chief and Council 3)
I think they start with the assumption that the development will be built
and so if the goal is to actually mitigate negative impacts, rather than
tinkering with the site specific mitigation, I think the whole goal is
thwarted when there is the assumption that the development will go
through. In reading the applications, I have never seen any study actually
state there would be a major negative impact on a way of life, and if these
were done objectively, you would think that at least one study would have
said, wait; maybe this isn’t a good idea. (Consultant for Treaty 8)

Several First Nations stated that they believed that EA legislation needed to be
completely re-considered:

I think the EA process is so fundamentally flawed, I don’t think that we
could just change a couple of things. (Chief and Council 1)

It was noted that while some assessments could be seen as successes, it was felt
that this was due to the companies, not the process. Indeed, the process was seen as
so flawed that even people who wanted to do a sound job, had difficulty so doing.

Consultation is meaningless

Consultationwas deemedmeaningless as First Nations were simply not being heard.

We can talk about our concerns until we are blue in the face and they go
ahead and do things any way. They don’t respect us. (Chief and Council 1)
So, basically they still go ahead and approve…plans without our input. And
when we do get our input, well, you know a lot of times, the plans have
already been approved…Andwhat our concerns and our suggestions go for,
in my opinion they are basically put to the wayside, or ignored. (Staff 1)

Culture is ignored in EA

The issues of culture, heritage and spirituality were felt to be completely ignored in
EA processes, particularly at the provincial level. As these are critical issues to
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First Nations, the failure to address them or to require proponents to address
them, was seen as a major failing. It was noted that the 2002 revision to the BC
Environmental Assessment Act removed culture as an issue that must be con-
sidered. This left some important concerns unaddressed and so unmitigated.

We have asked [the BCEAO] multiple times to have culture put in and
they refuse to change that little thing at all, they say it’s not under their
Act, but we have made the argument that well, the Act doesn’t say you
can’t do it. They said, “well we’re not going to.” (Staff 1)

Spirituality is another critical concern.

[T]hey don’t understand spirituality, so they are not going to accept it. If
they do not understand what drives me in protecting that land, that is their
problem. (Staff 2)

Other impacts are ignored during EAs

There are psychological impacts from industrial development which are not
documented within EAs. A chronic fear for the future was raised repeatedly during
this research:

It’s all right with me, because I am old, I might be gone tomorrow,
might be today, but I am looking after my great grandchildren. I got 56
grandchildren. That’s what I am thinking about. Not myself. It’s good. It’s
good to talk like this, to bring it up, everything. A lot of times I could not
sleep at night because thinking about this. (Elder 2)
When I think the level of development…our children are seeing it, and
they are scared. And they are upset, they are scared, they don’t like what
they see, and they understand, I mean they do not fully maybe understand
the industry of course, but they understand what it is doing to the land and
it scares them. What eleven year old should have to worry about having
clean water or clean air. (Chief and Council 2)

Specific process failures

First Nations are included too late in the process

First Nations stated that both the assessment itself and First Nation consultation
happened far too late within the development process. First Nation staff and
political leaders stressed that assessment and consultation needed to happen before
a resource tenure was granted. Indeed, one councilor noted that the Nation did not
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have complete information on all resource tenures issued upon Treaty 8 lands.
With a tenure already issued, the government had already essentially committed to
the development and the EA became about mitigation of impacts, not about
whether the tenure should remain undeveloped. Given that the province of BC
received several billion dollars from resource development, it was felt that the
government had a certain predisposition to not reject development applications.

A further concern was that a significant amount of impact could occur from
preliminary exploratory industrial activity prior to any EA taking place. For
example, seismic activity to identify certain resources involves a considerable
amount of land disturbance without any review. Coal companies can “sample” up
to 100,000 tones of coal, the equivalent of a small mine with all its infrastructure,
without environmental assessment.

Failures in procedural fairness

Some EAs became controversial due to disagreements about the quality of the
required supporting studies, such as traditional use studies (TUS)1 or biological
studies. In one EA, for example, the studies were felt by the First Nations to be
inadequate and were described by the proponent as incomplete. The BCEAO
allowed the process to go forward.

The [EA] application itself used the word incomplete, it said that it had
insufficient data, the data is not all there. And the government accepted it,
so it went through screening, we said it shouldn’t pass screening. The
government says, “yes it does,” and threw it into the review stage. So, now
we’re in the review stage, and we are still arguing about what we should
have done in the pre-application stage. (Staff 1)

First Nations remain concerned about the continued use of data that their
experts, staff, leaders and elders deem to be inaccurate or inadequate and the
resultant lack of procedural fairness when EAs go forward despite such concerns.

Mandated time lines are inappropriate

The amount of time a First Nation has to respond to an EA is widely held to be
inadequate. Given both the volume of referrals, and the constraints upon their
capacity this issue is a significant challenge for meaningful engagement. While
the timeframe varies depending upon the process and its different stages (and

1Traditional Use Studies share similarities with Traditional Ecological Knowledge studies and some
authors and consultants use the terms interchangeably. TUS, as used in EA, is substantially narrower
than how TEK has been defined in the literature.
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sometimes, staff stated, the government will change the time range without notice),
in all the processes First Nations cited, the period was inadequate.

The difficulty for First Nations is that, although government is aware of con-
cerns over the allotted time period (this issue was acknowledged by the BCEAO
in our interview), a failure to meet the time period for response is still a failure.
A rushed response is not deemed to be much better: one councillor pointed out
that a poor response to a request for comment on an EA Terms of Reference
means living with often poor outcomes, as the EA will only cover what is in
the Terms.

The methodologies used in processes are inappropriate

Several methodological failures in EAs were raised. One concern regards a lack of
adequate information available to First Nations to aid in decision making.

[W]e don’t have enough information to really get a meaningful answer to
say you can or no, you can’t. I always feel like one arm is tied behind our
back, because we can only use one hand, and we can’t do anything
meaningful, because we can’t put the two together. (Staff 4)

First Nations did not feel that they themselves have adequate plans in place to
functionally participate:

There is no First Nations land use plan in place. To me that’s the first
mistake, we are reacting to their planning process, and we have not
adequately drawn out that this is what we need and this is what we want,
and leave this alone. (Chief and Council 3)

Given that they lack appropriate data, First Nations felt forced to rely upon the
studies that consultants and proponents produce for various processes. Within EAs
the most common technique used is a traditional use study (TUS). The method is
considered by the First Nations to be both culturally inappropriate and scientifi-
cally inaccurate. They are culturally inappropriate as they focus on a restricted
number of activities and interests, such as archaeological sites and berry patches,
and give short shrift to other things such as spirituality and culture.

A second failing is that they do not accurately reflect how First Nations use the
land in part due to poor understanding of a culture.

They will drive out there and look around in August, or maybe May, and
say Oh! there is nobody here hunting, well, they do not take into account
that during May it is cattle season, we don’t hunt very much during those
time periods… I quit hunting moose for a short time now because, moose
have been really heavily impacted two winters ago. (Chief and Council 1)
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Other complaints regarding TUS are that they are scientifically inaccurate. For
example, sometimes the First Nations selected to provide information are not the
correct people, or they have a detailed knowledge about one element (medicinal
plants) but are asked to also comment on an element for which they have limited
knowledge (hunting).

Even if done by competent consultants (and there are no professional codes or
mandated qualifications for consultants), the TUS truly does not deliver the data
necessary to understand critical aspects of industrial development on First Nations’
ability to pursue a Treaty and/or Constitutionally protected lifestyle. The most
critical failing of TUS is that they only look at archaeological sites, a restricted
number of resources and subsistence activity of the past and immediate present.
This is what we call the “moose chalk outline” approach: where is the body?
Because a moose was killed at a site last week, or a grizzly denned at a site last
winter, does not mean that they can be found in the same spot the following year.
TUS does not, and probably cannot, predict future resource opportunities. How-
ever, that future resource utilisation by First Nations is at the heart of their Treaty
and Aboriginal rights. The right to hunt for subsistence is meaningless if there is
nothing culturally preferred to hunt. A failure to project future resource utilisation
is particularly crucial in the face of global events such as climate change. Treaty 8
territories will not move. Wildlife, berries, medicinal plants, and fish will, and
indeed already are, changing locations in response to changing temperatures.

That’s the problem with the TUS, they focus on the past, which of course
is very important, but they do not focus on the future. I don’t like the term
TUS, because the past is very important, of course, but so is the future,
and if we have absolutely nowhere to practice our culture then we are
going die, we will be a memory, really. (Chief and Council 2)

A third complaint was simply the poor quality of the studies. In one TUS/EA
we reviewed, for example, the TUS indicated that consultants tried to identify
important plant species on a site, but did so in late October, well after frost had
rendered most plants unrecognizable by the First Nations and the consultants. This
was noted by the First Nation participants in the TUS, but these concerns did not
appear in the final EA.

These concerns were supported by a consultant employed by T8TA who, a
social scientist by training, noted that there is a gross misuse of TUS in trying to
assess the potential impacts of a development.

A traditional use study could actually, with the appropriate terms of
reference, compare aboriginal use to industrial use and you could come up
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with some kind of valid statements, but it is just simply not done that
way...traditional land use studies originally evolved because of [abori-
ginal] title [to land] cases, and so when you actually do traditional use
studies, it is an inappropriate methodology for what you are really looking
at, which is impacts to Treaty rights… And when you really look at the
history of a First Nations person’s entire life, it’s an inappropriate ques-
tion. People have killed moose wherever there is moose habitat…[TUS] is
not looking at impact assessment, which is what the goals of EA are.

The provincial government ignores the issue of cumulative
impacts and assessment

Currently, BC EAs are not required to assess impacts cumulatively, that is, to look
at all the activities going on on a piece of land before accepting new development.
In our interview with BCEAO staff, they stated that the agency does not have the
mandate to do cumulative assessment; although limited cumulative impacts have
been examined in a few EAs at the proponent’s discretion, this is optional. Federal
EAs do require some form of cumulative assessment (section 16.2 CEA Act), but
in the First Nations’ opinion, is often unclear in its definition and application. First
Nations feel that the lack of cumulative assessment is one of the biggest pro-
cedural limitations to making EAs more than a “development rubber-stamping
process.”

Another one that I think is just a brilliant shell game, that is being played
right now, is that industries and government refuse to look at cumulative
impact. So, all of these things, the death of a 1,000 cuts we are experiencing,
are because oil and gas has their mandate, and their planning process,
forestry has their mandate and planning process. All of these different
planning processes, independently working in their silos…separate from
each other, with nobody overlooking the whole process, and definitely
nobody managing the impacts of those interactions on Treaty rights
and health of the First Nations people. (Chief and Council 1)

Each EA and other consultative processes operate separately. Different pro-
vincial agencies do not consult or communicate with each other about their
activities (this sometimes results in unfortunate episodes such as the Ministry
of Forests and Range aerially spraying herbicides on oil and gas prospectors
(Staff 1)). They do not assess the impacts of their activities collectively. First
Nations are deeply concerned about both by the impact of that development on the
land they depend upon and by the ability of any single EA to do an honest and
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accurate job:

So, they are just looking at this little square, but what we’re looking at when
we are dealing with them is the whole area, our knowledge of what is there.
And trying to protect that so it can stay in continuity.Andnow, if I put awhole
bunch of these little boxes in there, that destroys what we have. (Staff 2)

For First Nations, everything is connected. The culture essentially thinks
cumulatively. Not to do so makes no sense to them and irredeemably limits the
validity of any assessment exercise. They believe that there is currently too much
industrial development on lands covered by Treaty 8. Were the government to
admit this, through a cumulative assessment process, First Nations state that
government would have to change their entire way of doing business.

Nobody ever looks and says, well, this is too much. You know we can’t
do this. The environmental assessment does not look at that. (Chief and
Council 3)

A related issue is that the EA process does not enforce the monitoring of
impacts and compliance in addressing environmental impacts when they occur.
Other agencies hold that responsibility, but are limited in response time and in
staff. WMFN and HRFN point to hundreds of contaminated and un-reclaimed oil
and gas sites that remain unaddressed years after the project finished. They suggest
a compliance agreement built into any approval, more substantial than currently
required, that would give the government leverage to force companies to address
environmental impacts. Further a company’s record should be part of the EA; they
should not be granted an approval until any previous failing is remediated.

Treaty and aboriginal rights are ignored

First Nations complained bitterly about the EA processes’ failure to address Treaty
and Aboriginal rights. Rights are very real and urgent issues for the First Nations,
as they do not believe that the Canadian or British Columbia governments, nor the
agencies which approve and regulate industrial development, acknowledge or
respect these rights, but they are foundational to the First Nations. In their opinion,
their rights have been violated.

I can’t see us continuing our way of life and having that [industrial]
infrastructure in that area that we use all the time… I would say we have
gone beyond a threshold where the Treaty says our way of life will be
protected. As if we had never signed the Treaty… We can’t exercise our
way of life in any way that resembles what was contemplated at the time
of signing of the Treaty. (Chief and Council 1)
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Discussion

This research project has documented that EA processes are not seen by the First
Nations to meet their needs or expectations, with one exception. That exception
occurs when all parties in a process, including the industry proponent and the
government, all unreservedly strive to ensure the process meets the self-identified
needs and rights of the First Nations. That exception, however, is not the mark of a
successful process. A sound and fair process works, and is seen to work, even
when the parties involved do not care if the outcome is a sound one by external
assessment, or even go out of their way to subvert or undermine the process. By
this standard, current federal and BC EA processes are neither sound nor fair.

We believe that the First Nation identified failures in EA processes can be
roughly classed in three categories: philosophical, relational and procedural. Some
failures fall into several of these categories, although the implication in each case
might be different. The lack of capacity, for example, can easily be seen as a
procedural failure (and is treated as such in most extant literature), a relatively
simple cause and effect with clear implications. If viewed as a philosophical
failure, however, the implication might be construed differently: government
is well aware of a lack of capacity on the part of First Nations, yet they continue
to expect First Nations to perform regardless and make no effort to modify a
process to accommodate this failure. Philosophically this suggests an almost
sociopathic (in the sense of being unable to empathise with another) indifference
to the costs of institutionalised failure. To demand that someone do something
that cannot be done, while knowing it cannot be done, and to do so repeatedly,
is cruel in principle. Thus, a lack capacity is both a philosophical failure and
a procedural failure.

Procedural failures

Procedural failures are issues of process or mechanics. While often simple in
nature, their impacts can be profound. As our literature review revealed, most of
the writing around First Nations and EA focuses upon procedural issues. Our
findings confirm this research.

A lack of capacity on the part of the First Nations has been widely identified
as a key procedural failure by many researchers (Armitage, 2005; Baker and
McLelland, 2003; CARC, 1996; Carrier Sekani Tribal Council, 2007; Galbraith
et al., 2007; Harvard Law School, 2010; Plate et al., 2009). A lack of capacity
hinders almost completely the ability of First Nations to participate meaningfully
in EA. Without an ability to participate meaningfully, the principle behind con-
sultation is rendered moot.
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The lack of capacity is a complex issue. It begins with the fact that, although the
outcome will affect the entire community, the vast majority, if not the entire
First Nation community, lacks sufficient understanding of a complex process to
meaningfully participate. In our interviews with industry proponents, they
admitted to not understanding the provincial EA process, making substantial and
costly mistakes as a consequence (see Booth and Skelton, 2011a). Proponents are
generally well funded, well educated, have access to plentiful resources and have a
singular focus on the project they wish to see approved. If they find the process
challenging, how then must it be for a under funded, multi-focused First Nation
community with restricted capacity? Proponents spend their careers undertaking
developments. The EA government officers work with the process as a career. Yet
First Nations are treated as if they were on a level playing field in EA.

One of the issues raised in this research, and confirmed as significant by other
researchers (Baker and McLelland, 2003; CARC, 1996; Carrier Sekani Tribal
Council, 2007; First Nations Energy and Mining Council August, 2009; Harvard
Law School, 2010), is the lack of capacity funding. The inability of First Nations
to conduct their own research regarding development or to underwrite technical
reviews of studies produced by the proponents compounds other issues such as a
lack of trust and poor interpersonal relations. As First Nations report substantive
failures in accuracy and scientific soundness in such studies, or that the data are
supplied grudgingly, in an incomplete fashion or sometimes not at all, sufficient
capacity dollars appears a critical issue.

The odd thing about the issue of capacity issues in general is that everyone
recognizes it as is a challenge, but nothing is done about it. Capacity to engage in
consultative processes has been raised in research literature for some time and as
an issue for indigenous peoples since obligations to consult were established in
Canada. Yet governments do little to address the issue. Any funding that is pro-
vided by the government or by the proponents is usually temporary and discrete,
leaving little ability to develop long term data or staff capacity. Any redress of this
situation would require a steady, on-going supply of capacity dollars to indigenous
peoples, allowing long term staffing and planning, perhaps underwritten by the
profits from resource leasing and development.

Given their restricted capacity and the volume of processes they often must
respond to, it is not surprising that First Nations find the process timelines to be
highly inadequate. This is again substantiated in other research, however gov-
ernment has not addressed it.

First Nations also documented failures in procedural fairness, some of which
are related to issues of personality and relationships. Such failures might include
arguments over concerns being minuted, failures to inform, playing favourites
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between “cooperative” and “non-cooperative” First Nations; failure to provide full
information, and verbal threats against staff (some of which is documented in other
literature, see Booth and Skelton, 2011b; Booth and Skelton, 2011c). Many of these
failures are relatively minor taken as single incidents, and government officials might
dismiss them as singular individual failings, but taken collectively they suggest
a picture of a general failure in procedural fairness that the EA processes do not
address. Not addressing failures in procedural fairness undermines trust and respect
for both government and the process, again issues documented in other literature.

A significant procedural failing is the methodologies proponents and consult-
ants employ to determine impacts upon First Nations. This issue is not well
studied, only a few researchers have examined the issue of TEK (Confederacy of
Nations, 1999; Paci et al., 2002; Stevenson, 1996; Wiles et al., 1999), and few
have examined the use of TUS critically, rather they call for better application.
However, the First Nations we interviewed, and their consultant, offer trenchant
criticisms of TUS. Better investigation into appropriate methodology (including
variants on TEK and TUS) is required to determine what will produce data
acceptable to both First Nations (in that it truly reflects their experience, knowl-
edge and needs) and EA requirements. The issues raised by First Nations, their
staff and their consultant over inappropriate methodologies, poor data collection,
and illogical and unscientific findings, in the absence of such third part reviews,
raise critical issues of how defensible each individual EA truly is. Further research
with First Nations is required to better understand and determine alternatives that
would mitigate methodological failures.

One last methodological failing of the provincial process is its failure
to require cumulative assessment. Korber (2001) and Tollefson and Wipond
(1998) have suggested that cumulative assessment is likely necessary to truly
understand impacts of development upon First Nations. However, currently there
are few requirements at the provincial level to assess impacts beyond limited
development boundaries or to look at impacts within a context of what else is
happening on the land. As the First Nations argue, without cumulative assessment
a proponent and a government cannot logically or scientifically make the argument
that a project will have no or limited environmental impact, or not impact upon
their Aboriginal and Treaty rights. Yet in provincial EAs this happens all the time.

Both WMFN and HRFN were deeply concerned about the impacts of industrial
development on the land, wildlife, water and plants. They reported losses of
species, including losses documented by government scientists, such as caribou
populations (this concern was the subject of a recent court case won by WMFN;
see West Moberly First Nations v. British Columbia (Chief Inspector of Mines),
2010 BCSC 359. They report difficulty finding critical species, of having to travel
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further afield to hunt and gather and of being deeply concerned about industrial
contamination of the plants and wildlife that they can find. While studies exist to
partially corroborate their concerns, without cumulative assessment, their concerns
remain largely unsubstantiated. Unfortunately, without cumulative assessment, the
government’s assertion (through EA approvals) that there are no larger impacts is
itself also unsubstantiated.

One final issue of procedural failure will be discussed and that is the lack of
broad mechanisms for addressing and resolving First Nation objections to the EA
process. This is partially substantiated in other EA literature (Plate et al., 2009).
Without a reasonable mechanism to address broader systemic concerns, First
Nations have no choice but to continue to raise the issues within the context of
specific EAs. This is ineffective and inefficient for everyone concerned (propo-
nents in this study repeatedly raised this issue as well (see Booth and Skelton,
2011a). It is neither fair, reasonable or procedurally equitable. However, both
the federal and provincial governments and their agencies refuse to offer mech-
anisms by which systemic issues might be acknowledged and addressed nor
engage First Nations in a substantial review of the philosophy and procedure of
EA (to be fair, they have not engaged any other group either when reviewing
process). It makes eminently greater sense, both morally and practically, for
governments to provide less drastic mechanisms for reviewing broad policy
controversies and for addressing philosophical and procedural failings in EA
processes than going to Supreme Court. Plate et al. (2009), Harvard Law School
(2010) and Carrier Sekani Tribal Council (2007) in particular offer substantive
direction for re-mediating the existing processes. The procedural concerns are
well documented in published literature, what appears to be lacking is any appetite
on the part of government to either acknowledge the need or undertake any
re-mediation.

We are not certain why such well documented issues continue to remain
unaddressed. The Canadian courts have repeatedly indicated that the onus is upon
the government to ensure that consultation and accommodation of rights occurs,
yet government has not acted. This is why, as researchers and observers, we came
to the theory of “institutionalised sociopathy.” The units of government overseeing
industrial development and their environmental assessments appear to be unable
to view First Nations as having standing and as deserving of fair consideration.
As one councillor argued, this failure by the governments to act “is cultural
genocide” (Chief and Council 2). A government filling its coffers from a resource
bonanza perhaps lacks the capacity to do anything else. Such a failure in a
democratic nation is troubling; how then must it be for indigenous peoples in
countries without such expectations. Fixing procedural failures will require time
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and financial resources. It will also require the will to do so, and only the electorate
and the courts can force that.

Relational failures

Relational failures are those due to poor interpersonal relationships between the
individuals filling different positions within EA processes. Except for a brief
discussion in Nadasdy (2003), little in the literature on First Nations and EA has
dealt with the issue of relational failures, perhaps because they are not deemed to
be as significant as procedural failures. We believe this issue represents a sig-
nificant research gap, as our research demonstrated that relational failures sig-
nificantly affected First Nation perception of the EA process.

It was clear from examining the one EA that the First Nations considered to be
successful that positive and respectful personal relationships were at the heart of
that success. Conversely, failures in relationships were identified by all partici-
pants as being at the heart of why the EA process fails from the First Nations’
perspective, even if the EA itself is approved. Further, the failure in relationships
affects all participants; the industry proponents and consultants all stated that they
were suffering as a consequence of the poor relations between the provincial
government, its agency the BCEAO and the First Nations, for example (see Booth
and Skelton, 2011a). Thus, while a failing in relationships might seem a minor
matter, its consequences are profound.

First Nations are precise in their understanding of the source of those failings.
They assert that they have been lied to by government, both by commission and
omission. They assert that the government advocates industry bypass First
Nations, to minimise their involvement in processes and permits industry repre-
sentatives to bully First Nations in meetings and in other proceedings. Finally, they
point to rudeness, again by commission and omission, in communications by the
BCEAO (a charge returned by the BCEAO). All of the above represents funda-
mentally a failure in trust: the First Nations do not trust government or its agencies
and in turn government and its agencies do little to acknowledge or repair that
breech in trust.

There is further strife created over the government’s perceived failure to
acknowledge, respect and accommodate Treaty and Aboriginal rights. We position
this as a relational failure (rather than a procedural failure) due to the BCEAO’s
response to our questions regarding rights: according to their lawyers, they had
accommodated rights. That the First Nations did not accept this assertion, was not
deemed significant. Failure to address rights is also the primary source of the
failure in relationship between the federal government and the First Nations, as
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well. The apparent indifference of the federal government to perceived provincial
abrogations of Treaty and Aboriginal rights and their failure to intercede to protect
these rights leaves First Nations suspicious of, and profoundly disappointed by, the
federal government. If there is a failure in the honour of the Crown, that failure
begins at the federal level. Failure to significantly address this issue outside of a
court will continue to corrode relationships between First Nations and the gov-
ernment. If people know they cannot practice their lifestyles, then government and
scientific assurances to the contrary will only create greater stresses between the
groups until the issue is concretely acknowledged and meaningfully addressed. It
goes to the heart of the issue of a lack of trust, between First Nations and fellow
governments, between First Nations and government agencies and between First
Nations and individuals. Without a sound relationship, progress on correcting
procedural failures will falter and court challenges are ever more likely. Once
again, we note, such circumstances are both ineffective and inefficient for everyone
concerned, nor do they permit fair, reasonable or equitable or equitable treatment
of First Nations, who are almost always the more vulnerable party at any EA table.

Philosophical failures

Philosophical failures are the broader “principle” issues. To a certain extent this
is implicit in the previous discussion, but some concerns require further extrapol-
ation. The primary philosophical failing is the great mismatch between First Nations
worldviews and the worldviews encapsulated within environmental assessments.
This is linked to the question of whether environmental assessments can or
should appropriately address the complex social/cultural/psychological issues.

A “worldview” is a fundamental perceptual framework through which life
events are understood. All processes such as EA stem from what is categorised as a
Western, scientific or techno-rational worldview. As such they have certain
attributes at their core. Data are discrete measurable units. Knowledge is ahisto-
rical and is not mediated by such subjective concerns as culture or spirituality.
Things must be broken down into discrete parts to be understood and that dis-
assembly does no harm to understanding. Thus an EA is structured into discrete
units: wildlife, plants, economic development, First Nations, etc, with only
minimal integration across discrete categories.

In contrast an indigenous worldview varies by cultural group, but shares certain
basic characteristics about how the world is viewed. Those characteristics include
viewing life holistically, not seeing information as discrete data points but as
interconnected and understanding knowledge as being embedded in a culture,
a history and a landscape (see Booth, 2003; Booth and Jacobs, 1990). Given the
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vast gulf between the two worldviews, it is unsurprising that EAs have profound
difficulty in clearly articulating or addressing First Nation concerns or that First
Nations have such profound difficulty in either understanding or accepting
environmental assessment processes. It is also a fundamental basis for First Nation
calls for a “First Nation environmental assessment process” (Carrier Sekani Tribal
Council, 2007; Confederacy of Nations, 1999; First Nations Energy and Mining
Council August, 2009; Harvard Law School, 2010; Plate et al., 2009). Figure 2
tries to describe how First Nations appear to view what is important in assessment
versus how a traditional EA might look.

A considerable lack of respect or compassion is embodied in the failure to
recognise this mismatch or to recognise it as a great limitation in functional EA,
given the inability of EA processes to address any concerns outside of resource
utilisation. While resource utilisation is critical to First Nations, it is critical
because it is the underpinning of their cultures and their spirituality. EAs, by
everyone’s admission, do not address culture or spirituality. To fail to address
culture and spirituality, for First Nations, is to render the process meaningless.

Addressing culture and spirituality within a largely quantitative process such as
EAs is a challenge, as proponents and consultants admitted in our interviews (Booth
and Skelton, 2011a). This brings the discussion to the question of whether EA is the
process within which such complex issues, including those revolving around Treaty
and Aboriginal rights or the psychological impacts of industrial developments
should occur. We would have to argue, it’s not. As one industry consultant we
interviewed reflected,

It’s an absolute mockery of consultation and First Nation participation, or
meaningful consultation and everybody knows it. I come to the table as
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and Plants

Law/
Treaties

Infrastructure

Conventional
EA might
start here

Wind
Farms

Hydro development

Development

Oil/Gas

Farm/Ranch
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important things

LAND

Fig. 2. First Nations’ idea of environment assessment.
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the proponent representative knowing that the First Nations are coming to
the table only because the framework provides few other options…the
framework is entirely flawed. They tacked on First Nation consultation
through a process that had no business dealing with the human com-
ponent. It’s an environmental assessment process. It has nothing to do
with the human component, but we shoved it in there anyway.

This consultant identified the crucial issue, however, there is no other process
available in which the cultural/spiritual/human issues can be assessed and mean-
ingfully considered and incorporated into project approval. Until this philosophical,
and fundamental, concern is acknowledged (Nadasdy, 2003), for example, partially
does so) and addressed, existing EA processes, even with procedural issues
corrected, will struggle to integrate two divergent worldviews and will remain at
risk of threatening the existence of the cultures they are delegated with accom-
modating. This philosophical failure needs much better articulation and exploration,
which the extant literature on EA and First Nations does not meaningfully do.

While a perfect reconciliation is not possible, the best examples of integrating
traditional ecological knowledge (TEK) into western scientific knowledge suggest
that some reconciliation of worldviews is possible. Genuinely incorporating TEK
within an EA would be one attempt to resolve EA’s philosophical problem of
cultural imperialism, through a culturally appropriate, and widely accepted,
mechanism for identifying and valuing the knowledges, experiences and cultural
structures that have permitted indigenous peoples their relatively long inter-
relationship with the land. It is not a perfect solution, but when combined with
procedural reform and relational change, it might begin to ensure that First Nations
are accorded moral standing within a alien legal tool.

Conclusions

As this research demonstrates, current federal and provincial EA processes fun-
damentally fail First Nations. The First Nations were quite clear, tinkering with
processes will not fix these failings. Other recent critiques (Carrier Sekani Tribal
Council, 2007; First Nations Energy and Mining Council August, 2009; Harvard
Law School, 2010; Plate et al., 2009) confirm this finding. Sufficient data exists to
indicate how the process could start to be reconsidered. The only thing missing is
the will to so do.

While this study has focused upon the concerns and experiences of two
Canadian First Nations and a Treaty Association, the implications of the findings
go beyond their lands. The challenges that West Moberly and Halfway River First
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Nations face are challenges faced by other First Nations in Canada and by other
indigenous peoples in Australia, the United States, African countries, indeed
anywhere they survive and fight to perpetuate their traditional culture. While the
details might differ, other research confirms that many experiences with EA are
shared and the consequences as well: the not so gradual erosion and loss of long
standing subsistence lifestyles, languages, cultures and spiritualities that are deeply
valued. The consequences of those losses are documented in the social statistics of
higher morbidity and mortality rates of indigenous peoples in Canada2 and around
the globe. If governments continue to fail to respond to the failures of environ-
mental assessment processes in ensuring indigenous peoples have their voices
heard and their challenges caused by industrial development meaningfully
addressed, indigenous cultures will become extinct and those governments will
have failed a great moral challenge.

Despite the significant challenges they face, West Moberly First Nations and
Halfway River First Nation remain optimistic about having a future as First
Nations people. They work hard to retain and perpetuate their cultures. They
expect a future for their children although they are uncertain as to what that future
holds. It’s time that the federal and provincial governments support the future of its
indigenous peoples. To maintain the status quo, is to destroy that future and so
destroy West Moberly and Halfway River as cultures and as peoples.
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