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February 2, 2012 
 
Chief Liz Logan  
Treaty 8 Tribal Association 
10233 – 100th Ave. 
Fort St John BC   V1J 1Y8 
 
Dear Chief Liz Logan: 
 
This letter is in response to Treaty 8 Tribal Association’s (T8TA) comments on the draft 
Joint Review Panel Agreement (JRPA) and Joint Review Panel Terms of Reference 
(TOR). Thank you for your comments and we trust that the explanations provided in the 
attached table help explain our consideration of your comments. 
 
We have given full and fair consideration to the comments that the T8TA submitted in 
drafting a revised version of the JRPA and the TOR for Minsters’ consideration. The 
following table links the comments provided with the clause in the JRPA or TOR, and 
explains the responses of the Environmental Assessment Office (EAO) and the 
Canadian Environmental Assessment Agency (Agency). We would be happy to meet 
with you to discuss any questions you may have on our responses. It was not possible to 
accept all of the proposed revisions that we received from various parties participating in 
the process as we had to balance many different considerations. Additionally, while the 
EAO and the Agency may recommend changes to the JRPA and the TOR to Ministers, 
the acceptance of any revision is the Ministers’ decision to make.  
 
In terms of next steps in the environmental assessment process, after the Ministers have 
signed a revised JRPA and TOR, the drafting of the Environmental Impact Statement 
(EIS) Guidelines will begin. An initial draft has been prepared by BC Hydro and this draft 
was provided to T8TA on January 30, 2012. BC Hydro will give a presentation on the 
draft EIS Guidelines at the meeting scheduled for March 1, 2012 in Fort St John. This will 
also be an opportunity for government agency and Aboriginal group contacts to ask 
questions and seek clarification on the draft EIS Guidelines.  
 
After this T8TA will be given additional time to comment on the draft EIS Guidelines and 
then BC Hydro would prepare a response to all comments received by Aboriginal groups 
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and government agencies. The EAO and the Agency would like T8TA’s written 
comments on the draft EIS Guidelines, to which we will provide our written responses.  
 
We thank you for your continued participation in the environmental assessment process 
and look forward to your comments on the draft EIS Guidelines.  

 
 
Thank you, 
 
 
 
 
Brian Murphy       Analise Saely 
Project Assessment Director    Crown Consultation Coordinator 
Environmental Assessment Office  Canadian Environmental 

Assessment Agency 
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DRAFT Consideration of Treaty 8 Tribal Association’s Comments on the draft Joint Review Panel Agreement and Joint Review Panel Terms of 
Reference 

Project Name: Site C Clean Energy Project 

Excerpt from the draft Joint Review Panel 
Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

General Comments The environmental assessment legislation implies that the JRP has the 
jurisdiction and obligation to assess and make recommendations on the 
adequacy of the constitutional questions: namely, the adequacy of the 
process of consultation (and accommodation) and whether the Project 
would substantively infringe established Treaty rights.  Therefore the 
Treaty 8 First Nations request that: 
 
 - There be at least one JRP panel member with legal expertise, 
preferably in the area of Aboriginal law; 
 
 - An additional factor be added to section 2.2 of the terms of reference: 
"the effects of the Project, including cumulative effects that may result 
from the Project, on asserted or established Aboriginal and Treaty 
rights"; 
 
 - The information received under section 2.3 be expanded to include 
information from the proponent, the Crown, and the public respecting (a) 
the nature and scope of asserted or established Aboriginal and Treaty 
rights (b) any potential effects, including cumulative effects, the Project 
may have in relation to those rights; (c) any measures to avoid, mitigate, 
or accommodate for any such adverse effects; 
 
 - Section 2.4 be revised to expand the mandate of the JRP to assess 
and make recommendations in regard to whether approval of the 
Project, as proposed or on terms recommended by the JRP, would be 
contrary to the Crown's duty to consult or would infringe established 
Treaty rights, having regarding to the factors listed in 2.2, and in 2.3(a), 
(b), and (c) (as revised above); 
 
 - Section 2.5 be deleted; and 
 
 - A new clause be added to section 2.8 to specify that the scope of 
factors to be considered in the assessment of effects on asserted or 

Neither the Canadian Environmental Assessment Act or the BC 
Environmental Assessment Act gives powers to a Joint Review Panel 
(JRP) to address constitutional questions relating to the Crown’s duty to 
consult on potential adverse impacts to asserted and established 
Aboriginal rights and treaty rights protected by section 35 of the 
Constitution Act, 1982. The federal and provincial government will 
retain the obligation to consult with Aboriginal groups who have the 
potential to be adversely affected by the Project. The JRP will collect 
information about asserted or established Aboriginal rights and treaty 
rights which will be used by the Crowns in their respective adequacy of 
consultation assessment. 
 
An adequacy of consultation assessment will be conducted by the 
federal and provincial Crowns, individually, based on information 
learned through the process.  
 
The Canadian Environmental Assessment Act’s criteria for assessing 
Panel candidates is that Panel members are: unbiased and free from 
any conflict of interest relative to the project and who have knowledge 
or experience relevant to the anticipated environmental effects of the 
project. The Agency and EAO will seriously consider any names 
submitted by Treaty 8 First Nations (T8FNs) who meet those criteria.   
 
Please see our specific comments below for sections 2.2 to 2.8 
of the terms of reference.  
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Excerpt from the draft Joint Review Panel 
Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

established Aboriginal and Treaty rights will be set out in the terms of 
reference for the JRP, as discussed below. 

For the purpose of this Agreement and of the Terms of Reference 
for the Joint Review Panel,  

The T8FNs request the addition of the definition: 
 
"Aboriginal and Treaty Rights" means the rights recognized and affirmed 
in s.35 (1) of the Constitution Act, 1982. 
 
The T8FNs request inclusion of a definition for the term "Follow-up 
Program": 
 
"Follow-up Program" has the same meaning as set out in subsection 
2(1) of the CEAAA. 
 
In the event this definition is added, it would need to be capitalized 
throughout the Panel Agreement. 

For the purposes of the Joint Review Panel Agreement (JRPA) 
Aboriginal and treaty rights will remain undefined as the proposed 
definition does not necessarily add clarity to the term Aboriginal and 
Treaty rights, however the federal and provincial Crown would like to 
confirm to the Treaty 8 First Nations (T8FNs) that for the purposes of 
Aboriginal-Crown consultation for  the Site C environmental 
assessment, we are indeed referring to rights recognized and affirmed 
in s.35 (1) of the Constitution Act, 1982 
 
There are terms used throughout the JRPA that are already defined in 
either the BC Environmental Assessment Act, or in the Canadian 
Environmental Assessment Act. These definitions were not added to 
the JRPA to avoid duplication where possible. The federal and 
provincial Crown would like to confirm that the term follow up in JRPA 
has the same meaning as defined in the Canadian Environmental 
Assessment Act: “Follow-up program means a program for (a) verifying 
the accuracy of the environmental assessment of a project, and (b) 
determining the effectiveness of any measures taken to mitigate the 
adverse environmental effects of the project.” 

“Environmental Impact Statement” or “EIS” means the 
environmental impact statement report and supplemental 
information that is prepared by the proponent for submission to 
the Agency and EAO for review, and to the Joint Review Panel.  

The T8FNSs request deletion of the phrase "for review". As discussed with Treaty 8 Tribal Association (T8TA) on December 
14th, 2011, the proposed working group’s review of the EIS is intended 
to provide the proponent with feedback about whether or not there are 
gaps in the information provided in the EIS before it is submitted to the 
Joint Review Panel (JRP). As the proposed working group is made up 
of Aboriginal groups and other technical experts from government 
agencies, the review is intended to strengthen the EIS before the panel 
begins their review.  
 
The Agency and the EAO will also examine the EIS against the EIS 
guidelines to ensure if the information requirements have been met and 
to see if the principle scientific and technological questions have been 
addressed.  

“Pre-Panel Stage” means those portions of the environmental 
assessment process that take place before the Joint Review 
Panel is appointed and commences its review.  

The T8FNs request that the phrase "and commences its review" be 
deleted from this section as the Panel may not actually commence its 
review at the same time it is appointed.  Using the timing of appointment 
would also make this definition consistent with the definition of "Joint 
Review Panel Stage", which commences with the appointment of the 

Noted, this phrase is recommended to be deleted. 
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Excerpt from the draft Joint Review Panel 
Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

Panel. 
“Project” refers to the Project proposed by the proponent, a 
description of which is outlined in Part I of the Terms of 
Reference.  

As currently written, the draft Panel Agreement makes no reference to 
the Project Description Report submitted by BC Hydro to the EAO and 
the Agency in May 2011.  To address this omission, either the definition 
of Project can be changed or the Project Description Report can be 
reference in Part of the Terms of Reference.  The T8FNs are of the view 
that since this definition applies to the entire Panel Agreement, we 
request that this definition be revised to read: 
 
"Project" refers to the Project proposed by the proponent in its Project 
Description Report submitted to the EAO and the Agency in May 2011, a 
current summary description of which is outlined in Part 1 of the Terms 
of Reference. 

The definition of the Project is proposed to remain as is currently.  We 
are looking closely at the project description in Part 1 of the Terms of 
Reference based on the comments we received to consider a caveat to 
note that the current summary of the project may evolve and change 
over the time of this environmental assessment.  

·      Pre-Panel Stage: As set out in section 3 of this Agreement, 
the Agency and EAO will oversee the production of the EIS 
Guidelines and will determine when the EIS is ready for review by 
the Joint Review Panel;  

The T8FNs are concerned about the nature of the role that is being 
given to the EAO and the Agency in determining "when the EIS is ready 
for review by the Joint Review Panel". 
 
In the event that the EAO and the Agency are to have any role in 
reviewing the EIS, the T8FNs request that this role be limited to a 
concordance review, and that the sufficiency of the EIS be determined 
by the Panel, as provided for in section 4.17. 
 
The T8FNs request and prefer that this section terminate with "...oversee 
the production of the EIS Guidelines." 
 
In the event that the EAO and the Agency retain a role in reviewing the 
EIS, then the T8FNs request that this section be revised as follows: 
 
Pre-Panel Stage: As set out in section 3 of this Agreement, the Agency 
and EAO will oversee the production of the EIS Guidelines and will 
determine when the EIS is ready for review by and undertake a 
concordance review of the EIS prior to submitting the EIS to the Joint 
Review Panel; 

This section is not expected to change; however, the intent is that the 
EAO and the Agency review the EIS to ensure it meets the EIS 
guidelines and that the principle scientific and technological questions 
have been addressed. The panel will make its own sufficiency 
assessment. As noted above, the proposed working group will conduct 
a review of the EIS prior to the Agency and the EAO deeming it ready 
for review by the JRP.  
 
There are changes proposed to section 4.17 and 3.1 of the Terms of 
Reference to make clear that the panel will consider the EIS Guidelines 
as well as any information obtained during the Pre-Panel stage in 
consideration of the EIS sufficiency.   

·      Joint Review Panel Stage: As set out in sections 4 through 7 
of this Agreement, the Joint Review Panel will determine the 
sufficiency of the EIS, hold public hearings, and produce the Joint 
Review Panel Report, with the support of a secretariat; and,  

The sufficiency of the EIS must be determined by the Panel, as indicated 
in this section. 

Please see response in comment above. 

3.1 The Parties agree to establish a Working Group composed of 
representatives of federal, provincial and territorial government 

The T8FNs are of the view that the Working Group will not be an 
effective means of consultation with First Nations respecting effects of 

The proposed working group model has shown success in allowing for 
a range of views, voices and expertise and has been a valuable 
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Excerpt from the draft Joint Review Panel 
Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

agencies, including those of British Columbia, Alberta and the 
Northwest Territories, and Aboriginal groups and local 
governments that have been identified as having an interest in the 
Project, which will be invited by EAO and the Agency to be 
members of the Working Group.  

the project on Aboriginal and Treaty rights.  See introductory letter. advisory body to the process. There is the possibility of the working 
group breaking into subcommittees for detailed work on specific issues. 
 
In addition to the working group, throughout the environmental 
assessment process, the federal and provincial Crown would be happy 
to meet separately with the T8FNs to discuss any specific T8FNs  
consultation or process issues. 

3.12 Following the close of the public comment period, the 
proponent will provide a detailed response to public comments. 
The Working Group will consider the public comments and the 
proponent’s response and will provide its advice on the EIS to the 
Agency and EAO. The Agency and EAO will direct the proponent 
to amend the EIS where appropriate.  

The T8FNs request that this section be deleted, and the Joint Review 
Panel be appointed (and the Joint Review Panel Stage commence) at 
the same time as, or immediately prior to, the release of the EIS 
pursuant to section 3.11. 

Please see comment above. 
 
The federal government and the EAO feel that the review of the EIS by 
the entire proposed working group will provide valuable input and 
potential changes to the EIS before the JRP has the opportunity to 
conduct their independent review of the EIS to make the final 
determination as to whether or not it is sufficient to proceed to public 
hearings. 

3.13 The Agency and EAO will determine when the EIS is 
satisfactory to them. When this determination is made, the Pre-
Panel Stage is complete and the Joint Review Panel Stage will 
commence.  

The T8FNs request that this section be deleted, and the Joint Review 
Panel be appointed (and the Joint Review Panel Stage commence) at 
the same time as or immediately prior to the time that the EIS is released 
pursuant to section 3.11. 
 
The T8FNs are concerned about the EAO and the Agency determining 
that the EIS "is satisfactory to them".  Outside of not knowing what this 
phrase is intended to mean, we are concerned that the approach is 
redundant, given that the Panel must determined the sufficiency of the 
EIS (see 2.1 and 4.18). 
 
In the event that this section is retained, the role of the EAO and the 
Agency should be limited to a concordance review of the EIS.  This 
concordance review could be facilitated by requiring, in the EIS 
Guidelines, that the Proponent submit a draft concordance table in the 
EIS. 
 
The revised wording of this section, in the event that it is retained, would 
be as follows:  
 
The Agency and EAO will determine when the EIS is satisfactory to them 
review the EIS to ensure concordance with the EIS Guidelines.  When 
this concordance review determination is made is complete, the Pre-
Panel Stage is complete and the Joint Review Panel Stage will 

Allowing the proposed working group to review and fine-tune the EIS, 
and requiring the Agency and EAO to evaluate whether it meets the 
EIS Guidelines including whether the principle scientific and 
technological questions have been addressed are steps intended to 
ensure a high quality product for the Panel.  
 
 The JRP will decide sufficiency using their own parameters based on 
the federal and provincial Minster’s of the Environment direction in the 
terms of reference.   
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Excerpt from the draft Joint Review Panel 
Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

commence. 
3.14 The Pre-Panel Stage is not expected to exceed 24 months 
from the date that the Notice of Consideration under the CEAA 
was posted on the Agency’s website (August 2, 2011)  

Deletion of section 3.12 and 3.13 would allow completion of the Pre-
Panel Stage an estimated four (4) months earlier by avoiding the 
redundancy inherent in having the Agency and the EAO review the EIS.  
This section could then be rewritten as follows:  
 
The Pre-Panel Stage is not expected to exceed 24 20 months from the 
date that the Notice of Consideration under the CEAA was posted on the 
Agency's website (August 2, 2011). 

Please see comment above.  

3.15 EAO will prepare a report summarizing the activities that took 
place during the Pre-Panel Stage.  

It is unclear whether the summary report would be available for review 
by the T8FNs prior to its finalization. 

 The vision currently is to allow the proposed working group to review 
and provide comments on the pre-panel stage report. 

4. Joint Review Panel Stage The word "Administrative" should either be deleted from this section title 
or replaced with the phrase "Administrative and Technical Support" 

 The term "administrative" in the title came from the Canadian 
Environmental Assessment Act. Section 63(1) (a) of the Act specifies, 
"the Agency shall provide administrative support for mediators and 
review panels". The JRPA elaborates on the duties of the secretariat in 
section 4.4 and that addresses the technical and procedural support 
aspects of the secretariat. 

4.3 While not fettering the Joint Review Panel’s responsibilities 
pursuant to section 34 of the CEAA to ensure that the information 
required for an assessment by a review panel is obtained and 
made available to the public, the Joint Review Panel stage of the 
assessment, including preparation and submission of the Joint 
Review Panel Report, is not expected to exceed eight months 
from the time the Joint Review Panel is appointed.  

The purpose of a panel review is to permit the adequate assessment of 
the environmental effects of a proposed project by a panel of 
independent, knowledgeable and experienced persons.  By accepting 
T8FNs proposed changes to sections 3.12 through 3.14 above, an 
estimated minimum four (4) additional months (and likely more) would be 
available for the Panel to undertake a more thorough review of the 
proposed Project as described in the EIS, with no requirement for 
extension of the overall timeframe.  As such, the T8FNs request the 
following change to this section: 
 
...the Joint Review Panel stage of the assessment, including preparation 
and submission of the Joint Review Panel Report, is not expected to 
exceed eight twelve (12) months from the time the Joint Review Panel is 
appointed. 

The JRPA sets out targeted timelines for the panel to complete their 
work and the Provincial and Federal governments believe that the 
panel can complete a robust review in 8 months given the work done in 
the pre-panel stage.  

4.4 A secretariat for the Joint Review Panel will be established by 
the Agency and EAO. The secretariat will provide administrative, 
technical and procedural support requested by the Joint Review 
Panel. The secretariat will consist of employees of the Agency 
and EAO, and will be free of conflict of interest relative to the 
Project.  

The T8FNs recommend that this section be amended to delete "relative 
to the Project", as it is desirable that the secretariat be free from other 
potential conflicts of interest relative to the proponent, to Canada, to the 
Province or to others with a vested interest in the proposed Project. 

The secretariat will be made up of staff members of the Agency and 
EAO and thus can only be bound to be free from conflict of interests 
related to the project. They will be able to provide their expertise to the 
panel and that will be based on their experience working for either the 
federal or provincial government and an understanding of the 
environmental assessment process.  

4.5 The secretariat will support the Joint Review Panel and will be 
structured so as to allow the Joint Review Panel to conduct its 

The T8FNs request that this section be amended to read as follows: 
 

 The Agency and EAO are recommending to keep the language in 
section 4.5 as there are already two adjectives.  The Agency and EAO 
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Excerpt from the draft Joint Review Panel 
Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

review in an efficient and cost-effective manner.  The secretariat will support the Joint Review Panel and will be structured 
so as to allow the Joint Review Panel to conduct its review in an 
efficient, inclusive, effective and cost-effective manner. 

would like to see the review conducted in an inclusive and effective 
manner. Clauses like 4.14 support this desire.  

4.6 The Joint Review Panel will consist of three members, one of 
whom will be the chairperson.  

The T8FNs do not believe that a project of this magnitude can be 
adequately assessed by a three-person panel even within the revised 
timeframes for a Joint Review Panel Stage proposed by the T8FNs in 
section 4.3.  Secondly, a three-person Panel will not possess the 
breadth of knowledge and experience required to assess the 
complexities inherent in the proposed Project, which will result in the 
Panel requiring the services of additional technical expertise, which is 
very unlikely to be cost-effective.  Thirdly, a three-person panel is far 
less likely to allow for the inclusion of a First Nation nominee to the 
Panel. 
 
The T8FNs request that this section be amended as follows: 
 
The Joint Review Panel will consist of three five members, one of whom 
will be the chairperson. 

The federal Crown has had experience with a variety of panel 
structures and has found that a panel of three members is often the 
best balance of knowledge and efficiency.  
 
By having a proposed working group made up of a variety of experts in 
their fields the Agency and EAO feel that many views, critiques and 
contributions will be made to key stages of the environmental 
assessment process, such as the development of the EIS guidelines 
and the initial review and input on the EIS.  

4.7 The Agency and EAO will jointly evaluate potential candidates 
and will each recommend a candidate to be appointed as a panel 
member, with a joint recommendation of one candidate for 
chairperson. In developing these recommendations, the Agency 
and EAO may consider candidate names put forward by 
Aboriginal groups or members of the public.  

The selection of Panel members must be and must be seen to be 
inclusive.  The T8FNs request that this section be amended as follows: 
 
In developing these recommendations, the Agency and EAO may shall 
consider candidate names put forward by Aboriginal groups or members 
of the public. 

The Canadian Environmental Assessment Act’s criteria for assessing 
panel candidates is that panel members are: unbiased and free from 
any conflict of interest relative to the project and who have knowledge 
or experience relevant to the anticipated environmental effects of the 
project. The Agency and EAO will seriously consider any names 
submitted by T8FNs who meet those criteria.   

4.8 The federal Minister of Environment will appoint one panel 
member, the provincial Minister of Environment will appoint one 
panel member, and the chair of the panel will be jointly appointed 
by the federal and provincial Ministers of Environment.  

Further to the T8FNs request in section 4.6, the T8FNs request that this 
section be amended as follows: 
 
The federal Minister of the Environment will appoint one two panel 
members, the provincial Minister of the Environment will appoint one two 
panel members, and the chair of the panel will be jointly appointed by 
the federal and provincial Ministers of Environment. 

Please see comment above. The current wording on section 4.8 is 
expected to stand.  

4.9 Joint Review Panel members will be unbiased and free of any 
conflict of interest relative to the Project.  

The T8FNs recommend that this section be amended to delete "relative 
to the Project", as it is desirable that the Joint Review Panel members be 
free from other potential conflicts of interest relative to the proponent, to 
Canada, to the Province or to others with a vested interest in the 
proposed Project. 

The wording for this section of the JRPA came from the Canadian 
Environmental Assessment Act, which states panel members must be 
“free from any conflict of interest relative to the project”, thus the 
wording in the JRPA is consistent with the requirements of the federal 
legislation guiding the wording in the JRPA.  

4.10 Joint Review Panel members will not be employed by the 
Public Service nor Crown Corporations of British Columbia or of 
Canada.  

This section contains a double negative.  The word "nor" should be 
replaced with "or". 

Noted and correction made.  
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Excerpt from the draft Joint Review Panel 
Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

4.11 The members will have knowledge and experience relevant 
to the anticipated effects of the Project.  

The T8FNs request that this section be changed as follows: 
 
"The Joint Review Panel members will have knowledge and experience 
relevant to the anticipated effects of the Project, including or experience 
regarding Aboriginal and Treaty rights and interests.  At least one Joint 
Review Panel member will have legal expertise in the area of Aboriginal 
law." 
 
The T8FNs believe that this change is essential to ensuring that the 
Panel can meet the requirements of this Agreement and Terms of 
Reference. 

There are many aspects to the review of this project, and the impacts of 
the project on Aboriginal and treaty rights and interests are certainly 
key, however at this point the federal and provincial Crown do not have 
a list of potential candidates.  The Agency and EAO will seriously 
consider candidates with this type of expertise provided that they meet 
the other two criteria of panel members to of being unbiased and free 
from conflict of interest relative to the project.  

4.12 In the event that a Joint Review Panel member resigns or is 
unable to continue to work, the remaining members will continue 
to work and will constitute the Joint Review Panel. However, the 
Parties may choose to replace the Joint Review Panel member. If 
they do so, the replacement Panel member will be appointed by 
the provincial Minister of Environment, the federal Minister of the 
Environment, or jointly, depending on who had appointed the 
Panel member being replaced.  

This section is acceptable to the T8FNs in the event  that the Panel 
consists of five (5) members. 
 
In the event that the T8FNs request in section 4.6 is not honoured, then 
we request that this section be changed to read as follows: 
 
In the event that a Joint Review Panel member resigns or is unable to 
continue to work, the remaining members will continue to work and will 
constitute the Joint Review Panel.  However, the Parties may choose to 
shall replace the Joint Review Panel member within thirty (30) days.  If 
they do so, the The replacement Panel member will be appointed by the 
provincial Minister of Environment, the federal Minister of the 
Environment, or jointly, depending on who had appointed the Panel 
member being replaced. 
 
The T8FNs are of the view that it is not reasonable or responsible to 
continue a Joint Panel Review with only two panel members. 

This decision as to whether to proceed in the event of a resignation or 
to continue will rest with the Panel and will depend on the knowledge 
base of the Panel members and their commitment to continue with 
confidence. In the event of a further resignation, CEAA legislation 
would not permit a Panel of one.   

4.13 The Joint Review Panel will conduct its review in a manner 
consistent with the requirements of the CEAA and associated 
Regulations, and in a manner that discharges the requirements 
set out in the Terms of Reference.  

This section appears to contain an oversight and reference to the "BC 
EAA and associated Regulations" should be included. 

The BC EAA and associated regulations are deemed to be varied to 
the extent necessary to accommodate the agreement. 

4.14 The Joint Review Panel will conduct its review in a manner 
that will facilitate the participation of Aboriginal groups.  

The T8FNs request that this section be amended as follows (see also 
4.19): 
 
The Joint Review Panel will conduct its review, including any public 
hearings, in a manner that will facilitate the timely and meaningful 
participation of Aboriginal groups, the public, the proponent, 
governments, and other interested groups. 

"Meaningful" participation has been added to this clause. The focus of 
this clause is specifically Aboriginal groups as the Crown has a unique 
relationship with Aboriginal people in Canada. Section 4.19 is intended 
to give direction to the JRP on the conduct of meaningful hearings for 
Aboriginal groups.  
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Agreement and Joint Review Panel Terms of 
Reference 

Treaty 8 Tribal Association Comments EAO and CEAA Response 

4.15 The Joint Review Panel may request clarification of the 
Terms of Reference by sending a letter signed by the chairperson 
to the President of the Agency and the Executive Director of EAO 
setting out the request. Upon receiving a request for clarification 
from the Joint Review Panel, the President of the Agency, on 
behalf of the federal Minister of the Environment, and the 
Executive Director of EAO, on behalf of the provincial Minister of 
Environment, are authorized jointly to provide the Joint Review 
Panel such clarification. Should clarification be requested, the 
President and the Executive Director will use best efforts to 
ensure a joint response is provided to the Joint Review Panel's 
letter within 14 days. The Joint Review Panel will continue with the 
joint review to the extent possible while waiting for the response in 
order to adhere to the time periods of the Terms of Reference. 
The Joint Review Panel will notify the public of any clarifications to 
the Terms of Reference.  

The T8FNs are concerned that no opportunity is provided for First 
Nations, the public or the proponent to comment on the request for 
clarification.  This comment period is best provided following submission 
of the request to the President of the Agency and the Executive Director 
of the EAO.  The T8FNs request that this comment period be not less 
than fourteen (14) days. 

The federal and provincial Minster’s of the Environment are the parties 
who have signed off on the Terms of Reference for the JRR. If the JRP 
requires clarification on the Terms of Reference, it is their obligation 
and responsibility to ask for it and the direction back to them will be 
provided by the appropriate parties identified in the JRPA. The need for 
and duration of any public comment period would be the decision of the 
JRP. 

4.16 The Joint Review Panel may seek an amendment to the 
Terms of Reference by sending a letter signed by the chairperson 
to the President of the Agency and the Executive Director of EAO 
setting out the request. In seeking an amendment, the Joint 
Review Panel may recommend to the Parties whether a public 
comment period on the proposed amendment is warranted. The 
President of the Agency, on behalf of the federal Minister of the 
Environment, and the Executive Director of EAO, on behalf of the 
provincial Minister of Environment, are authorized to jointly 
consider and, if appropriate, amend the Terms of Reference. 
Should an amendment be requested, the President and the 
Executive Director will use best efforts to ensure a joint response 
is provided to the Joint Review Panel's letter within 14 days. The 
Joint Review Panel will continue with the joint review to the extent 
possible while waiting for the response in order to adhere to the 
time lines of the original Terms of Reference. The Joint Review 
Panel will notify the public of any amendments to the Terms of 
Reference.  

The T8FNs are concerned that no opportunity is provided for First 
Nations, the public or the proponent to comment for the proposed 
amendment.  This comment period is best provided prior to submission 
of the request for amendment to the President of the Agency and the 
Executive Director of the EAO.  The T8FNs request that this comment 
period be not less than fourteen (14) days. 
 
Secondly, the T8FNs are concerned about the delegation of authority to 
amend the Panel Agreement to the President of the Agency and the 
Director of the EAO.  Amendments to the Panel Agreement need to be 
made by the Parties who entered into the Agreement, namely the 
Minister of Environment. 
 
Finally, the T8FNs are also concerned that an amendment not be 
requested too late in the process. 
 
The T8FNs request that this section be amended as follows: 
 
The Joint Review Panel may seek an amendment to the Terms of 
Reference by sending a letter signed by the chairperson to the President 
of the Agency and the Executive Director of EAO federal Minister of 
Environment and the provincial Minister of the Environment setting out 
the requested amendment, and the reasons for the request.  Such 

 Please see response to comment above. 
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amendment may only be requested prior to the announcement of the 
public hearing contemplated in section 4.19.  In seeking an amendment, 
the Joint Review Panel will provide a minimum fourteen (14) day public 
comment period on the proposed amendment.  After taking into account 
the comments of the public, First Nations and the proponent, may 
recommend to the Parties whether a public comment period on the 
proposed amendment is warranted.  The President of the Agency, on 
behalf of the federal Minister of the Environment, and the Executive 
Director of EAO, on behalf of eh provincial Minister of Environment, are 
authorized to jointly consider and, the Ministers may, if appropriate, 
amend the Terms of Reference.  Should an amendment be requested, 
the President and the Executive Director Ministers will use best efforts to 
ensure a joint response is provided to the Joint Review Panel's letter 
within 14 days.  The Joint Review Panel will continue with the joint 
review to the extent possible while waiting for the response in order to 
adhere to the time lines of the original Terms or Reference.  The Joint 
Review Panel will notify the public of any amendments to the Terms of 
Reference. 

4.17 The Joint Review Panel will assess the EIS as well as the 
records of and any information obtained during the Pre-Panel 
Stage, according to the EIS Guidelines and in accordance with the 
Terms of Reference.  

The T8FNs recommend deleting this section in its entirety, as the intent 
of this section is unclear in light of section 4.18. 

We are looking closely at this section and are making 
recommendations based on the comments we received to create more 
clarity around the JRPs assessment of the EIS. This section notes the 
criteria that the Panel will use to assess the EIS against are the EIS 
Guidelines as well as information provided to them such as the report 
summarizing the activities that took place during the Pre-Panel Stage. 
This could include comments on the EIS that were submitted to the 
Agency and the EAO through the proposed working group process. 
Section 4.17 provides guidance to the JRP in order for them to 
undertake the action laid out in section 4.18. 

4.18 The Joint Review Panel must make a determination on the 
sufficiency of information in the EIS in accordance with the Terms 
of Reference in order to provide public notice and hold public 
hearings in accordance with the Terms of Reference.  

The T8FNs recommend that this section be amended: 
 
The Joint Review Panel must make a determination on the sufficiency of 
information in the EIS, making reference to the EIS Guidelines and in 
accordance with the Terms of Reference, in order to provide public 
notice and hold public hearings in accordance with the Terms of 
Reference. 

Please see response to comment above. 

4.19 The Joint Review Panel will undertake a public hearing. The 
review will provide opportunities for timely and meaningful 
participation by Aboriginal groups, the public, governments, and 
other interested groups.  

The T8FNs request that this section be amended as follows (see also 
4.14): 
 
The Joint Review Panel will undertake a public hearing.  The review will 

The federal and provincial Crown feel it is important to provide direction 
to the panel to conduct their hearings in a manner that encourages 
participation of all the key people who may be impacted by or 
interested in this project.  
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provide opportunities for timely and meaningful participation by 
Aboriginal groups, the public, governments, and other interested groups. 

4.20 The Joint Review Panel will have all the powers and duties of 
a panel described in section 35 of the CEAA and those set out in 
the Terms of Reference, as well as powers described in 
subsection 14(4) of the BCEAA.  

The T8FNs request deletion of the phrase "section 35 of", as the other 
sections of the CEAA are also relevant. 

The Panel has been given a mandate through the terms of reference to 
meet assessment obligations under the Canadian Environmental 
Assessment Act and the British Columbia Environmental Assessment 
Act. The specific sections of each of these Acts have been explicitly 
referenced here to provide greater clarity to the public and the Panel. 

4.21 The Joint Review Panel will produce a Joint Review Report 
which will be submitted to the federal Minister of the Environment 
and the Executive Director of EAO within 90 days from the date 
that the chairperson of the Joint Review Panel formally closes the 
hearing process. The Report will contain an executive summary in 
both official languages. The Agency and EAO, on behalf of the 
Parties, will publish and make available this report to the public in 
a manner consistent with section 9 of this Agreement. The Agency 
and EAO will also provide a hard copy of the Joint Review Panel 
Report to each Aboriginal group that has participated in the 
environmental assessment.  

There appears to be a typo in this section, as the release of the Joint 
Review Panel Report to the public is dealt with in section 8.5 and not 
section 9 of this Agreement. 

Noted and correction made.  

6.1 Participant funding for the joint review will be provided by the 
Agency pursuant to the federal Participant Funding Program, and 
will be administered by the Agency.  

The Crown is not provided sufficient funding for the T8FNs to participate 
in the process in a meaningful way. 

The provincial Crown provided T8FNs with $19 100 to conduct this 
review of the JRPA, and the federal Crown has provided T8FNs 
collectively with $128 000 to review and comment on the EIS 
guidelines, EIS and to participate in the JRP hearings and process. It is 
the Agency and EAO’sunderstanding that the proponent is also 
providing funding to T8FNs to participate in the process as well.  

8.1 Once the Joint Review Panel submits its Report to the federal 
Minister of the Environment and the Executive Director of EAO, 
the Executive Director will prepare a Referral Package for the 
provincial Minister of the Environment and other responsible 
provincial Minister’s consideration, which may include the 
following documents: 

The T8FNs do not agree with the proposed retention of the Joint Review 
Panel Report from First Nations or the public for a period of forty-five 
(45) days.  This amounts to the governments having a forty-five (45) day 
head-start over Aboriginal groups with respect to consultation on the 
Joint Review Panel Report, which is not acceptable. 
 
Secondly, this proposed approach needlessly adds forty-five (45) days to 
the length of the review process as the government agencies could 
readily commence preparation of the draft referrals package while the 
Joint Review Panel is preparing the Joint Review Panel Report. 
 
The T8FNs request that this section be amended by adding the following 
sentence at the start: 
 
Upon receipt of the Joint Review Panel Report from the Joint Review 

 The Joint Review Panel Report is required to be able to draft key 
referral documents for the provincial Ministers during this 45 day time 
period. The provincial and federal consultation and accommodation 
reports along with the Joint Review Panel Report will be provided to 
Aboriginal groups for consultation.  The Agency will also translate the 
Joint Review Panel Report  into both official languages  and initiate a 
federal report regarding consultation and accommodation during this 
time period  
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Panel, the Executive Director of the EAO will immediately release the 
Joint Review Panel Report to the public and to First Nations. 

·   Draft report summarizing the activities that took place during 
the Pre-Panel Stage as stated in section 3.15 

The T8FNs are concerned that it does not appear that the Province 
intends to consult with the T8FNs concerning the draft report regarding 
consultation and accommodation either here in section 8.1 or later in 
section 9.3. 
 
For reasons that are unclear, the consultation with Aboriginal groups 
differs for the provincial and federal reports regarding consultation and 
accommodation.  The T8FNs request that comments from Aboriginal 
groups be considered prior to the finalization of both the federal and 
provincial report.  Aboriginal groups must also have the opportunity to 
make separate submissions in respect of both reports. 

Comments from Aboriginal groups will be considered by both the 
federal and provincial Crowns before the finalization of each of their 
respective consultation and accommodation reports.  
 
The processes for the federal and provincial reports are slightly 
different. For the provincial process, Aboriginal groups will have the 
opportunity to review the provincial consultation report prior to its 
delivery to provincial Ministers. Based on comments received, EAO will 
make revisions to the report where appropriate. If Aboriginal groups 
disagree with the conclusions, they may submit a separate submission 
that will be included in the provincial Ministers’ referral package with the 
provincial consultation report and submitted to Ministers at the same 
time. 
 
For the federal process, the Canadian Environmental Assessment 
Agency (the Agency) and other appropriate departments and agencies 
will consult with key Aboriginal groups about the JRP Report and the 
federal consultation and accommodation report at the same time, 
ideally receiving written comments from groups on both these reports. 
This will feed into a final Aboriginal consultation report, which may 
contain direct submissions such as Aboriginal group’s comments on the 
federal consultation and accommodation report and the JRP report and 
which federal Ministers will seriously consider. 

·   Draft provincial report regarding consultation and 
accommodation 
·   The Joint Review Panel Report 
·   Draft response of the Executive Director to the Joint Panel 
Review Report 
·   Draft Environmental Assessment Certificate 

8.2 If the Joint Review Panel recommends that the executive 
summary be translated into Aboriginal languages, the Agency will 
use this estimated 45 day period to identify and obtain translators 
or interpreters who would be available to provide this service with 
the goal to release the oral or written translation of the executive 
summary in these Aboriginal languages as soon as possible after 
the Joint Review Panel Report is made public. Taking into 
consideration the availability of translators, the Agency will use all 
reasonable efforts to expedite and make available translated 
information.  

The T8FNs request that any translation of the executive summary of the 
Joint Review Panel Report be undertaken prior to the public release of 
the Panel Report and, in any case, prior to the start of the consultation 
period contemplated in section 9.3. 

It will be up to the Joint Review Panel to recommend translation of the 
Executive Summary into Aboriginal languages.  We encourage the 
Aboriginal groups to bring this request to the Joint Review Panel when 
it is appointed. 

8.4 During this 45 day period, the Agency will initiate translation of 
the entire Joint Review Panel Report into both official languages. 
The Agency will also prepare a federal report regarding 
consultation and accommodation.  

The T8FNs request that this section be amended as follows: 
 
The Agency will also prepare a draft federal report regarding 
consultation and accommodation. 

The federal report regarding consultation and accommodation will be 
the final version from the information the federal government has to that 
point in time, however will be open to edits by the Aboriginal groups in 
order to ensure information is correct and will be updated based on the 
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JRP Report and consultation that takes place on the JRP Report and 
on what Aboriginal groups identify as outstanding consultation issues 
that have not been addressed by the process to that point in time. In 
section 9.3 it is noted that the report is in a draft form for the purposes 
of consultation with Aboriginal groups.  

8.5 Following the 45 day period during which the draft Referral 
Package is prepared, the Agency and EAO will make public the 
Joint Review Panel Report by posting it on the Agency’s public 
registry and EAO’s electronic Project Information Centre. The 
Agency and EAO will provide copies of the Joint Review Panel 
Report to Aboriginal groups who have participated in the 
environmental assessment process in order to initiate consultation 
on the Joint Review Panel Report.  

See 8.1.  The T8FNs request the following amendments to this section: 
Following the 45 day period during which the draft Referral Package is 
prepared, the The Agency and EAO will make public the Joint Review 
Panel Report by posting it on the Agency's public registry and EAO's 
electronic Project Information Centre... 

Please see response to comment on 8.1 above. 

9.1 Once the Joint Review Panel Report has been made public, a 
Steering Committee will be established consisting of senior 
representatives of EAO, Responsible Authorities for the Project, 
and the Agency in its role as federal Crown consultation 
coordinator.  

The timing of the establishment of the Steering Committee following 
release of the Joint Panel Review Report to the public appears to 
suggest that the provincial and federal agencies would be operating 
independently during the proposed 45-day period where the Joint Panel 
Review Report is kept from the public.   
The T8FNs are concerned that this is not an efficient process, and 
recommend the following amendment to this section: 
Once the Joint Review Panel Report has been received from the Joint 
Review Panel made public, a Steering Committee will be established... 

Please see response to comment on 8.1 above 

9.2 The Steering Committee will discuss elements of the proposed 
provincial and federal responses to the Joint Review Panel 
Report, the recommendations and conclusions contained in the 
Joint Review Panel Report, and key issues and responsibilities 
respecting these recommendations and conclusions in order for 
EAO and federal government to prepare and finalize their 
respective key documents.  

See 9.1  Please see response to comment on 8.1 above 

9.3 Finalization of key documents is not expected to exceed 60 
days from the day the Joint Review Panel Report is made public. 
During this approximately 60 day period, Aboriginal groups will be 
consulted on the Joint Review Panel Report and the draft federal 
report on consultation and accommodation. Comments will be 
considered by the federal government and EAO and revisions will 
be made to the draft reports on consultation and accommodation 
where appropriate. 

The T8FNs are of the view that the 105-day period from the time that the 
Joint Review Panel Report is completed until the finalization of the key 
documents is unnecessarily long.  Immediate release of the Panel 
Report would allow First Nations to begin to prepare our response to the 
Panel Report, and facilitate the consultation process and completion of 
the key documents within a 90-day period. 
 
T8FNs are also concerned that it does not appear that the Province 
intends to consult with the T8FNs concerning the draft report regarding 
consultation and accommodation either here in section 9.3 or earlier in 

We are looking closely at this section and are making 
recommendations based on the comments we received to consider the 
timing at this point in the process.  
 
Both the federal and provincial Crowns intend on consulting with and 
seeking input from Aboriginal groups on their respective reports on 
consultation and accommodation. For the provincial process, if 
Aboriginal groups have differing views, they may submit a separate 
submission that will be included in the provincial Ministers’ referral 
package. For the federal process, the final Aboriginal consultation 
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section 8.1. 
 
Thirdly, it is unclear to the T8FNs as to why Aboriginal groups are not 
invited to provide a separate submission to the federal Minister of 
Environment in relation to the Joint Review Panel Report or the federal 
report on consultation and accommodation, as is accorded Aboriginal 
groups in section 9.4. 
 
The T8FNs request deletion of the last sentence in this section.  How 
consultation on the government reports is to be carried out is a matter of 
discussion between the First Nations and the governments. 

report for Federal Ministers, including the Minister of the Environment 
and the other relevant Minister’s involved in the environmental 
assessment may contain direct submissions such as Aboriginal group’s 
comments on the federal consultation and accommodation report and 
the JRP report.  
 
The federal and provincial Crown feel that it is important for the JRPA 
to set out how each of our Aboriginal consultation processes that are 
integrated into the environmental assessment can work together and 
note where they are different.  

9.4 If Aboriginal groups do not agree with the conclusions of the 
Joint Review Panel Report or the sections of the provincial report 
on consultation and accommodation that relate to their interests, 
they may provide a separate submission to be included in the 
Referral Package for the provincial Minister of Environment and 
the other responsible provincial Minister. 

Whether the T8FNs agree or disagree with the conclusions of the Joint 
Review Panel Report is immaterial to whether the T8FNs will want to 
provide a separate submission to the Minister of Environment and the 
other responsible Minister. 
 
The T8FNs request amendment to this section as follows: 
  
If Aboriginal groups do not agree with the conclusions of the Joint 
Review Panel Report or sections of the provincial report on consultation 
and accommodation that related to their interests, they Aboriginal groups 
may provide a separate submission to be included in the Referral 
Package for the provincial Minister of Environment and the other 
responsible provincial Minister. 

 If Aboriginal groups disagree with the conclusions they have an 
opportunity to submit a separate submission.  ‘It is clear that they refer 
to Aboriginal groups’.    

11.1 This Agreement, and any amendment to it, comes into force 
upon its execution by both Parties. Subject to section 4.16, this 
Agreement can be amended at any time with mutual consent of 
both Parties.  

See section 4.16.  Please see response to comment on section 4.16 

British Columbia Hydro and Power Authority (the proponent) 
proposes to develop and operate a dam and hydroelectric 
generating station on the Peace River (the Project) approximately 
7 kilometres southwest of the city of Fort St. John. The scope of 
the Project will include all components of the Project as proposed 
by the proponent. The Project would include the following major 
component: 

See proposed revised definition of "Project" in Part I of the Agreement. We are looking closely at this section, based on the comments we 
received, to consider a caveat to note that the current summary of the 
project may evolve and change over the time of this environmental 
assessment. 

2.2 The Joint Review Panel must include in its assessment of the 
Project, consideration of the following factors:  

The T8FNs request the addition of the following factors: 
 
 - the effects of the Project, including cumulative effects that may result 
from the Project, on asserted or established Aboriginal and Treaty rights; 

Section 2.2 of the terms of reference is focused on the legislative 
requirements of the Canadian Environmental Assessment Act and the 
British Columbia Environmental Assessment Act, while sections 2.3 
and 2.4 provide the JRP with direction about assessing impacts on the 
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 - measures that are technically and economically feasible and that 
would mitigate any adverse effects on Aboriginal and Treaty rights; 
 
The T8FNs request changes to the following factors: 
 
See below 
 
The T8FNs note that the scope of these factors has not been indicated 
in the Panel Agreement or Terms of References.  See introductory letter 
and section 2.8. 

ability of Aboriginal groups to exercise their s. 35 rights. The temporal 
scope of the assessment will be set during the EIS guideline stage of 
the project. The scoping of factors will then be deemed to be 
incorporated into the terms of reference.  
 
As there may be linkages between environmental impacts on fish for 
example and the ability of Aboriginal groups to exercise their right to 
fish, linkages have been created for the Panel to consider the 
assessments conducted in section 2.2 in their assessment conducted 
in section 2.4.  

·   alternative means of carrying out the Project that are technically 
and economically feasible and the environmental effects of any 
such alternative means;  

 - alternative means of carrying out the Project that are technically and 
economically feasible and the environmental, economic, social, health 
and heritage effects of any such alternative means; 

The wording in the Agreement should accurately reflect the assessment 
obligations set out in the Canadian Environmental Assessment Act. 
The wording in this bullet is directly from section 16 of the Canadian 
Environmental Assessment Act. 

·   the environmental effects of malfunctions and accidents that 
may occur in connection with the Project;  

 - the environmental, economic, social, health and heritage effects of 
malfunctions and accidents that may occur in connection with the 
Project; 

 The wording in the Agreement should accurately reflect the 
assessment obligations set out in the Canadian Environmental 
Assessment Act. The wording in this bullet is directly from section 16 of 
the Canadian Environmental Assessment Act. 

·   any change that the Project may cause in the environment on 
the current use of lands and resources for traditional purposes by 
aboriginal persons;  

 - any chance that the Project may cause in the environment on the 
historic, current and future use of lands and resources for traditional 
purposes by aboriginal persons; 

The wording in the Agreement should accurately reflect the assessment 
obligations set out in the Canadian Environmental Assessment Act. 
The wording in this bullet is directly from the Canadian Environmental 
Assessment Act. The details of how the assessment of the use of lands 
and resources for traditional purposes by aboriginal persons can be 
discussed at the time of the drafting of the EIS guidelines.  

·   the capacity of renewable resources that are likely to be 
significantly affected by the Project to meet the needs of the 
present and those of the future;  

 - the capacity of renewable resources that are likely to be significantly 
affected by the Project to meet the needs of the present and those of the 
future, including for the exercise of Aboriginal and Treaty rights; 

 Section 2.2 of the terms of reference is focused on the legislative 
requirements of the Canadian Environmental Assessment Act and the 
British Columbia Environmental Assessment Act, while sections 2.3 
and 2.4 provide the JRP with direction about assessing impacts on the 
ability of Aboriginal groups to exercise their s. 35 rights.  

2.3 The Joint Review Panel will receive:  The T8FNs request that this section be deleted and replaced with the 
following: 
 
The Joint Review Panel will receive collect information provided by 
Aboriginal persons or groups, the Crown, and the proponent regarding: 
 - the nature, location, extent, exercise and scope of asserted or 
established Aboriginal and Treaty rights in the area of the Project; 
 - any potential adverse effects, including cumulative effects, the Project 
may have on asserted or established Aboriginal and Treaty rights; and 
 - any measures to avoid, mitigate, or accommodate any adverse effects 

We are looking closely at this section and are making 
recommendations based on the comments we received to revise 
Section 2.3 to allow the JRP to collect information from any party on the 
manner in which the Project may adversely affect asserted or 
established Aboriginal rights and treaty rights, however the information 
about the location, extent and exercise of asserted or established 
Aboriginal rights and treaty rights would still to be provided by 
Aboriginal groups who are exercising those rights. Also we are looking 
at the option to include wording on the measures to avoid, mitigation or 
accommodate any adverse effects on Aboriginal and treaty rights.  

·         information provided by Aboriginal groups and the 
proponent regarding the manner in which the Project may 
adversely affect asserted or established Aboriginal and treaty 
rights; and  
·         Information provided by Aboriginal persons or groups 
regarding the location, extent and exercise of asserted or 
established Aboriginal and treaty rights in the area of the Project.  
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on Aboriginal and Treaty rights. 
2.4 The Joint Review Panel will use the information collected 
pursuant to Section 2.3 of this Terms of reference to make 
recommendations which if implemented would avoid or minimize 
potential adverse effects of the Project on Aboriginal and treaty 
rights and to inform its assessment of the potential environmental, 
economic, social, health, or heritage effects of the Project. 

the T8FNs request this section be revised as follows: 
 
The Joint Review Panel, having regard to the factors listed in section 
2.2, will use the information collected pursuant to section 2.3 (as revised 
above) of this Terms of Reference: 
- to inform its assessment of the potential environmental, economic, 
social, health or heritage effects of the Project; 
 - to assess any adverse effects of the Project on Aboriginal and treaty 
rights, in whole or in part; 
 - to make recommendations which if implemented would avoid or 
minimize potential adverse effects of the Project on Aboriginal and treaty 
rights, and indicate in these recommendations the extent to which these 
recommendations would be effective; 
 - to assess and make recommendations in regard to whether approval 
of the Project, as proposed or on terms recommended by the JRP, 
would be contrary to the Crown's duty to consult or would adversely 
affect established Treaty rights 

We are looking closely at this section and are making 
recommendations based on the comment to revise section 2.4 to have 
the Panel include information collected pursuant to section 2.3 of this 
Terms of Reference and its assessment made in accordance with 2.2 in 
order to help the Panel meet the terms of Section 2.4 using the best 
information possible.  
 
The federal and provincial Crown are ultimately responsible for the 
legal duty to consult, and before provincial or federal Minsters’ make a 
decision with regards to this project, they will consider the seriousness 
of adverse impact to Aboriginal rights and accommodation measures if 
appropriate. The federal and provincial Crown will retain the duty to 
consult and use the JRP process to the extent possible to collect 
information about any Aboriginal or treaty rights that may be adversely 
impacted by this project.  

2.5 The Joint Review Panel will not make any conclusions or 
recommendations as to:  

The T8FNs request deletion of this entire section.  See section 2.3 and 
2.4. 

Please see response to comment above. 

a)     the nature and scope of asserted Aboriginal rights or the 
strength of those asserted rights;  
b)     the scope of the Crown’s duty to consult Aboriginal groups;  
c)     whether the Crown has met its duty to consult Aboriginal 
groups and, where appropriate, accommodate their interests in 
respect of the potential adverse effects of the Project on asserted 
or established Aboriginal rights or treaty rights;  
d)     whether the Project is an infringement of Treaty No. 8; and  
e)     any matter of treaty interpretation.  
2.6 The Joint Review Panel will in the Joint Review Panel Report 
describe any Aboriginal rights that are asserted during public 
hearings and any impacts on those rights as articulated by those 
Aboriginal groups.  

This section contains a typo.  "Aboriginal rights" should read "Aboriginal 
and Treaty" rights. 

Noted and corrected.  

2.8 The scope of factors to be considered in the environmental 
assessment are those outlined in the EIS Guidelines as finalized 
by the federal Minister of the Environment and the Executive 
Director of EAO. 

Under section 16(3)b of the CEAA, the scope of factors is to be 
determined in the terms of reference for a review panel, and not in the 
EIS Guidelines.  This section needs to be consistent with the CEAA. 

The scope of the factors is set by the Minister of the Environment for 
federal panels, and this will be done through the EIS Guidelines and 
the scoping of factors will then be deemed to be incorporated into the 
Terms of Reference.  
  

The Joint Review Panel roles and responsibilities are set out in The T8FNs request that the Panel be required to visit the Project area as Once the Panel has been established, it is up to the panel members to 
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the Agreement. Further directions on the process to be followed 
by the Joint Review Panel are as follows:  

soon as practicable following it appointment.  We request that the 
following be added at the start of Part III: 
 
The Joint Review Panel will visit the area in which the proposed Project 
is to be location for the purposes of acquiring a first-hand understanding 
of the proposed Project and its surroundings. 

decide how they will conduct themselves in order to gain an 
understanding of the area of the project and potential impacts. On a 
side note, panel members often will choose to undertake a site tour 
once they have been appointed.  

3.1 The Joint Review Panel must determine if the EIS contains 
sufficient information to proceed to public hearings. If the Joint 
Review Panel determines that the EIS (including information 
received during the Pre-Panel Stage) contains sufficient 
information to proceed to public hearings, it must schedule and 
announce the hearing in accordance with the procedures set out 
in the Terms of Reference.  

The T8FNs recommends that this section be amended as follows: 
 
The Joint Review Panel must determine if the EIS contains sufficient 
information to proceed to public hearings.  The Joint Review Panel shall 
review the EIS and all information submitted to the Public Registry by 
Aboriginal groups, the public, governments, the proponent and other 
interested parties.  If the Joint Review Panel determines that the EIS 
(including information received during the Pre-Panel Stage) contains 
sufficient information to proceed to public hearings, it must schedule and 
announce the hearing in accordance with the procedures set out in the 
Terms of Reference. 

We are looking closely at this section and are making 
recommendations based on the comments we received to create more 
clarity around the JRPs assessment of the EIS. This section notes the 
criteria that the Panel will use to assess the EIS against is information 
provided to them such as the report summarizing the activities that took 
place during the Pre-Panel Stage and information from the pre-panel 
stage such as the EIS guidelines. This could include comments from 
Aboriginal groups, the public, governments, the proponent and other 
interested parties on anything in the pre-panel stage, including the EIS, 
which was submitted to the Agency and the EAO during the pre-panel 
stage..  

3.2 If the Joint Review Panel determines that the EIS is not 
sufficient to proceed to public hearings, it must issue a statement 
requesting additional information from the proponent. At the same 
time, the Joint Review Panel must place the statement on the 
public registry and make it available to the public.  

It would be beneficial to provide the Panel with some direction 
concerning the "additional information" that it may request from the 
proponent.  The T8FNs request that this section be amended as follows: 
 
If the Joint Review Panel determines that the EIS is not sufficient to 
proceed to public hearings, it much issue a statement requesting 
additional information, including clarification, explanation or additional 
analyses, from the proponent.  At the same time, the Joint Review Panel 
must place the statement on the public registry and make it available to 
the public. 

It is up to the Panel to decide what form and manner they would 
request additional information from the proponent should they find the 
EIS insufficient to proceed to public hearings.  

3.3 The Joint Review Panel must place the additional information 
provided by the proponent, if any, on the public registry and make 
it available to the public. The Joint Review Panel must determine 
whether there is a need for a public comment period on any 
supplemental information provided by the proponent in response 
to deficiencies identified by the Joint Review Panel, and if it so 
determines, it must allow for a public comment period. 

The T8FNs recommend that this section be amended to provide clarity 
to the Joint Review Panel concerning the length of any potential public 
review period on supplemental information: 
 
...The Joint Review Panel must determine whether there is a need for an 
additional 30-day public comment period on any supplemental 
information provided by the proponent in response to deficiencies 
identified by the Joint Review Panel, and if it so determines, it must allow 
for such a public comment period.  Any request for additional information 
shall be issued by the Panel within thirty (30) days following the close of 
the public comment period on the EIS or on the supplemental 
information, as appropriate. 

It is up to the Panel to decide how a public comment period would 
unfold in the event that they request additional information. The panel 
may want to consider the level and type of additional information it has 
requested from the proponent when setting the terms of the public 
comment period.  
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3.4 Upon completion of the public comment period in article 3.3 of 
these Terms of Reference, if required, the Joint Review Panel, 
taking into consideration any comments received, must determine 
within 10 days if the EIS, supplemented by the additional 
information, is sufficient to proceed to public hearing. The 
procedures described above in articles 3.1 to 3.3 of the Terms of 
Reference will apply until such time as the Joint Review Panel 
determines it has sufficient information to proceed to public 
hearings.  

It is quite conceivable that the request or requests for supplemental 
information could yield substantial quantities of additional information for 
review by the Panel.  The T8FNs request the following amendment to 
this section: 
 
Upon completion of the public comment period(s) in article 3.3 of these 
Terms of Reference, if required, the Joint Review Panel, taking into 
consideration any comments received, must determine within fourteen 
(14) 10 days if the EIS, supplemented by the additional information, in 
sufficient to proceed to public hearing. 

Please see response to comment above. The federal and provincial 
Crowns feel that the JRP should be able to make this determination 
within 10 days.  

3.5 Once the Joint Review Panel determines that the EIS contains 
sufficient information to proceed to public hearings, it must 
announce the public hearings. The public hearings must not begin 
earlier than 30 days after the Joint Review Panel has announced 
that public hearings will take place. In scheduling the public 
hearings, the Joint Review Panel must take into consideration the 
timing of traditional activities in Aboriginal communities.  

The T8FNs currently deal with a substantial number of large and 
complex developments, in addition to the usual activities within the First 
Nation communities.  As a result, schedules are determined months in 
advance for community activities, meetings and gatherings.  The thirty 
(30) day advance notice would not be sufficient to permit the holding of 
public hearings in the T8FN communities.  The T8FNs request that this 
advance notice period be changed to ninety (90) days. 

The Crown feels that giving direction to the JRP that public hearings 
must not begin earlier than 30 days after the Joint Review Panel has 
announced that public hearings will take place is sufficient at this time, 
however if T8FNs has a particular concern with the timing of hearings, 
the sooner that information is provided to the Crown and the JRP, the 
better able the JRP would be to work with that information when setting 
its schedule so as to take the timing of other issues into account. 

3.6 The Joint Review Panel must issue procedures for the 
conduct of the public hearings (the “hearing procedures”). The 
Joint Review Panel may issue the hearing procedures along with 
or following the notice of the public hearings. The hearing 
procedures must:  

It is usual and prudent for a panel to consult with the public, First 
Nations, governments and the proponent on the hearing procedures.  
This consultation is normally conducted in advance of the announcement 
of the public hearings so as to avoid delays in the schedule. 
 
The T8FNs request that this section be amended as follows: 
 
The Joint Review Panel must issue procedures for the conduct of the 
public hearings (the "hearing procedures").  The Joint Review Panel 
shall provide for a fourteen (14) day public review period on its proposed 
hearing procedures prior to announcing the public hearings.  The Joint 
Review Panel may issue the final hearing procedures along with or 
following the notice of the public hearings... 

It is up to the panel on how they want to create and issue their hearing 
procedures including how they would put these out for consultation with 
the public and with Aboriginal groups.   

·   allow for the public hearings to be conducted in a manner that 
provides for a full examination of the matters determined by the 
Joint Review Panel to be relevant  and,  
·   provide the proponent, federal, provincial, territorial and local 
governments, Aboriginal groups and members of the public with 
an opportunity to present their views on the Project and to 
question information that has been provided by other participants.  

3.7 Before finalizing the hearing procedures, the Joint Review 
Panel must receive comments from the public about them.  

This section would be best deleted and integrated into section 3.6, as 
suggested above. 

3.8 The Joint Review Panel, where practicable, must hold public 
hearings in the communities in closest proximity to the proposed 
Project in order to provide convenient public access for potentially 
affected Aboriginal persons and groups and the public. The Joint 
Review Panel must endeavour to complete the public hearing 
within 30 days.  

Considering the complexity and magnitude of the proposed Project, a 
public hearing period of thirty (30) days is inadequate.  This is especially 
the case since the proposed Project is of provincial significance and 
hearings outside of the immediate project area are likely to be 
considered necessary by the Panel.  Considerable time could be saved 
during this environmental assessment by avoiding the unnecessary 
duplication in the review of the EIS by the EAO and the Agency as 

The Agreement sets out targeted timelines for the Panel to complete 
their work and the EAO and Agency  believe that the Panel can 
complete the public hearings within 30 days. 
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contemplated in section 3.12 and 3.13 of the Agreement. 
 
The T8FNs request that the last sentence in this section be amended as 
follows: 
 
The Joint Review Panel must endeavour to completed the public hearing 
within forty-five (45) 30 days. 

3.13 Following the completion of the public hearing, the Joint 
Review Panel must prepare and submit to the federal Minister of 
the Environment and the Executive Director of EAO, a report in 
accordance with the Terms of Reference, which must include:  

Further to the T8FNs requested changes to section 2.3 and 2.4 of the 
Terms of Reference, the T8FNs request the following changes to this 
section: 
 
Following the completion of the public hearing, the Joint Review Panel 
must prepare and submit to the federal Minister of the Environment and 
the Executive Director of EAO, a report in accordance with the Terms of 
Reference and the CEAA, which must include:  
- a description of the Joint Review Panel process; 
 - the rationale, conclusions and recommendations of the Joint Review 
Panel relating to the environmental assessment of the Project, including 
any recommended mitigation measures, measures to avoid, mitigate, or 
accommodate any adverse effects on Aboriginal and Treaty rights, and 
follow-up programs; 
 - the rational, conclusions and recommendations of the Joint Review 
Panel relating to whether approval of the Project, as proposed or on 
terms recommended by the Joint Review Panel, would be contrary to the 
Crown's duty to consult or would infringe established Treaty rights; 
 -    a summary of any comments received, including those from the 
public and Aboriginal groups;  
 - recommendations with respect to conditions to be attached to the 
Environmental Assessment Certificate; and  
 - an executive summary in both official languages.  

The Panel has been given a mandate through the terms of reference to 
meet assessment obligations under the Canadian Environmental 
Assessment Act and the British Columbia Environmental Assessment 
Act, thus the Terms of Reference means the report will be done in 
accordance with the Canadian Environmental Assessment Act. 
 
Section 2.6 articulates how the panel will include information about 
Aboriginal rights and impacts to those rights in the panel report. The 
assessment of measures to avoid, mitigate or accommodate any 
adverse impacts on Aboriginal and Treaty rights would be included in 
the overall environmental assessment and  the panel would have to 
provide rationale, conclusions and recommendations as per their 
mandate in section 2.4 of the terms of reference.  
 
The federal and provincial Crown, based on information gathered, 
including that by the panel, will determine whether and what 
accommodations is appropriate in the circumstances to reduce or avoid 
any impacts the project may have on Aboriginal and Treaty rights. 

  
  

·         a description of the Joint Review Panel process;  
·         the rationale, conclusions and recommendations of the 
Joint Review Panel relating to the environmental assessment of 
the Project, including any recommended mitigation measures and 
follow-up programs;  
·         a summary of any comments received, including those from 
the public and Aboriginal groups;  
·         recommendations with respect to conditions to be attached 
to the Environmental Assessment Certificate; and  
·         an executive summary in both official languages.  

3.14 The Joint Review Panel must ensure that where it has 
concluded that the Project is likely to cause significant adverse 
environmental, economic, health, heritage or social effects, taking 
into account the implementation of any mitigation measures, 
information with respect to the justifiability of any significant 
adverse effects is included in its Joint Review Panel Report, 
where the information has been received by the Panel.  

The T8FNs request the following amendment to this section: 
 
The Joint Review Panel must ensure that where it has concluded that 
the Project is likely to cause significant adverse environmental, 
economic, health, heritage or social effects, taking into account the 
implementation of any mitigation measures, information as to whether or 
not with respect to the justifiability of any significant adverse effects are 
justifiable is included in its Joint Review Panel Report, where the 
information has been received by the Panel. 

 The JRP is being directed through the terms of reference to gather 
information about the justifiability of any significant adverse effects of 
the project. The wording in 3.14 allows to Panel to include whatever 
information they feel is appropriate for the justifiability of the significant 
adverse effects, which may include information about whether or not in, 
their opinion, the significant adverse effects are justifiable.  
 
It will be the federal (Governor in Council) and provincial decision 
makers who make the decision on whether or not there are significant 
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adverse effects and whether these effects are justified, not the JRP.   
3.17 The Joint Review Panel must submit the Joint Review Panel 
Report to the federal Minister of the Environment and the 
Executive Director of EAO at the earliest possible date, and no 
later than 90 days from the date that the chairperson of the Joint 
Review Panel closes the hearing to the receipt of further 
information. The Panel must not release the Report publicly. The 
federal and provincial governments will publish and make 
available the Joint Review Panel Report as submitted. Further to 
section 4.3 of this Agreement, the Joint Review Panel Stage of the 
assessment is not expected to exceed eight months from the time 
the Joint Review Panel is appointed.  

The T8FNs are concerned that the governments are considering not 
having the Joint Review Panel release its report to the public 
immediately upon its completion.  As indicated in our comments on 
sections 3.12 through 3.14 of the Agreement, considerable time could be 
made available by not having the EAO and the Agency conduct an 
unnecessary review of the EIS. 
 
The T8FNs request the following amendments to this clause: 
The Joint Review Panel must submit the Joint Review Panel Report to 
the federal Minister of the Environment and the Executive Director of 
EAO at the earliest possible date, and no later than 90 days from the 
date that the chairperson of the Joint Review Panel closes the hearing to 
the receipt of further information.  The Panel must not release the Report 
publicly.  The federal and provincial governments will publish and make 
available the Joint Review Panel Report as submitted.  Upon receipt of 
the Joint Review Panel Report from the Joint Review Panel, the 
Executive Director of the EAO will immediately release the Joint Review 
Panel Report to the public and to First Nations.  Further to section 4.3 of 
this Agreement, the Joint Review Panel Stage of the assessment is not 
expected to exceed eight sixteen (16) months from the time the Joint 
Review Panel is appointed. 

  
 
The Joint Review Panel Report is required to be able to draft key 
referral documents for the provincial Ministers during this 45 day time 
period.  The provincial and federal consultation and accommodation 
reports along with the Joint Review Panel Report will be provided to 
aboriginal groups for consultation.  The Agency will also translate the 
Joint Review Panel Report  into both official languages  and initiate a 
federal report regarding consultation and accommodation during this 
time period 
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